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SUPPLEMENTAL DECI SI ON AND ORDER

h March 18, 1986, Admnistrative Law Judge (ALJ) Suart
Vi n issued the attached Decision and O der recomrending ( 1) that
Respondent (Abatti) pay the amounts set out in his Decision to Maria
de la Luz Torres, Maria Val dez, Rosa Briseno and Francisco Sal as for
the economc | osses they suffered as a result of certain acts of
discrimnation previously found to have been coomtted agai nst them
(2) that the Regional Director conduct an investigation to determne
whet her Franci sco Sal as had received a bona fide offer of
reinstatement; ( 3) that discrimnatees denente Sal azar Fernandez,
Q egori a Fernandez and Jose Arinando Fernandez be deni ed backpay and
rei nstatenent on account of their wllful conceal nent of interim
earnings; and, finally, (4) that Respondent nake whole its
agricultural enployees (including the asparagus harvesters found to

be enployed by it) in the anounts set out in



his Decision for economc | osses they suffered as a result of
Respondent's refusal to bargain. GCeneral Counsel, Charging Party
(United Farm Wrkers of Arerica, AFL-C O ( UFWor Uni on))y and
Respondent duly filed exceptions to various parts of the ALJ's

Deci sion. Subsequently, the parties entered into a bilateral settlenent
agreement of the backpay clainms of Maria de la Luz Torres, Maria

Val dez, Rosa Briseno and Francisco Sal as, which settlement we approved
on January 27, 1988. Remaining for decision, then, are the questions
of Salas' entitlenent to reinstatenent, the Fernandezes entitlenent to
any remedy at all and a variety of nakewhol e issues.

Respondent's Due Process Argunent

We first consider Respondent's constitutional attack on the
conduct of the proceedings. The exact reach of Respondent's argunent
is unclear, for while Respondent vigorously contends that contractua
makewhol e procedures in general are defective, and that the actions of
the Regional Director, the ALJ and (some nenbers of ) the Agricultural
Labor Rel ations Board (ALRB or Board) in this case were biased agai nst

it, inthe final analysis it

E/Respondent has moved to strike Charging Party's Exceptions and Bri ef
in Support of Exceptions on the grounds that it does not conply with
California Code of Regulations, title 8, section 20282(a) (1) in that it
fails to include references to the record. Charging Party's brief does
cite to the ALJ's Decision and details the record evidence upon which it
relies in support of its one exception to a factual finding. Since the
ot her Exceptions actually rely upon the ALJ's factual findings, and only
chal | enge the | egal conclusions which flow fromthose findings, the
regul ation has been satisfied. |If it has not been clear since United
Farm Workers of America, AFL-GQ (Maggio, Inc.) (1986) 12 ALRB No. 16,
fn. 1, wewish to nake it clear now that the requirenent of citations to
the "record" means citations to the transcript where necessary and not
merely descriptions of the evidence in the record.
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seeks only to have this Board reviewthe entire record in order to

i ssue a decision "independent of , and wthout reliance on" the
decision of the ALJ, and to have such revi ew conducted only by nenbers
of the Board who do not "appear" biased against it.

S nce we have al ways read Labor Code section 1160. 3% as
requiring us to undertake an i ndependent review of the record in
order to resol ve exceptions to the decision of an ALJ, and since the
decisions of this Board are based sol ely upon the record and
applicable legal authority, nost of what Respondent urges us to do,
we do as a matter of course. It renains to observe that, upon our
review of the entire record, we see no reason to disregard the
deci sion of the ALJ: he provi ded Respondent with anple opportunity to
nake a full record upon which we can fairly decide its clains. Trial
of this case consumed over 50 hearing days and generated hundreds of
exhibits. During the course of the often bitterly-contested
proceedi ngs, and throughout his deci sion, the ALJ took careful
account of all the parties' -- including Respondent's -- conflicting
interests and contentions. A review of his opinion shows that it is
founded upon, and explicitly refers to, parts of the entire record.

V¢ are satisfied that the ALJ gave Respondent a fair hearing.g

3/AII section references herein are to the California Labor Code

unl ess ot herw se specified.

3 Respondent nakes two ot her procedural arguments which should be
addressed. It argues, first, that the Board has no makewhol e
procedures and, second, that General Counsel failed to follow what
procedures the Board does have in that no final specification was ever
Rrepared. Respondent's first argument is incorrect: the Board does

ave makewhol e provisions since the backpay procedures

(fn. 3 cont. on p. 4.)
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The Backpay C ainms of the Fernandezes

The ALJ struck the backpay clains of the Fernandezes on the
grounds that "t he cunulative effect of [their deceptive] conduct nakes
it inpossible to ascertain interimearnings . . . wth any degree of
accuracy." Little purpose would be served by repeating the detailed
factual findings of the ALJ which underlie his conclusion since no
exceptions have been filed to those findings. The Union excepts only to
the ALJ' s application of National Labor Relations Board (NLRB or
national board) cases denying all backpay.

Since at least 1960, when it issued Jack C. Robinson dba
Robi nson Freight Lines (1960) 129 NLRB 1040 [ 47 LRRM 1127]

(Robi nson), the NLRB has had a policy of denying all backpay when a
discrimnatee's willful conceal ment of interimearnings made it

I mpossi ble for the national board to ascertain how nmuch backpay was due
him (See also M J. MCarthy Mtor Sales Co. (1964) 147 NLRB 605
[47 LRRM 1127] (McCarthy).) Then, in 1979, in what it described as an

attenpt to bal ance the "overriding" policy of the National Labor

Rel ati ons Act ( NLRA) to make enpl oyees whol e agai nst the danger of
turning national board proceedings into instruments for private gain,
the NLRB hel d that when a discrimnatee voluntarily reveals previously

conceal ed earnings, it would not serve the purposes of the NLRA to

"penalize" himby striking backpay so | ong as backpay could still be
accurately

(fn. 3 cont.)

are utilized i n nakewhol e cases. Indeed, Respondent's second

argunent recognizes this. Wile it is true that General GCounsel
did not issue a final specification in this case, in viewof the
substitution of our formula for that proposed by the General
Gounsel in his noving papers, we cannot see that Respondent has
suffered any prej udi ce.

14 ALRB No. 8 4.



determned. (Flite Chief (1979) 246 NLRB 407 [ 102 LRRM 1570] (Flite

Chief.)) A though the decision was reversed on appeal, Hite Chief,

Inc. v. NLRB (7th Cir. 1980) 640 F.2d 989 [106 LRRM2910], the

national board adhered to its newrule for several years. (See, e.g.,
Intra-Rote Incorporated (1983) 267 NLRB No. 167 [114 LRRM1079];, Gs
and Equipment Co. (1982) 263 NLRB No. 127 [111 LRRM1616]; Qeat
Pl ains Beef Conpany (1981) 255 NLRB No. 185 [107 LRRM1097].)

In 1983, in Arerican Navigation Co. (1983) 268 NLRB No. 62
[114 LRRM1264] (Anerican Navigation), the NLRB announced a nore

stringent rule than that of Flite Chief. It now held that

di scrimnatees found to have willfully conceal ed interim earnings
woul d be "deni ed backpay for all quarters in which they engaged in the
enpl oyment so conceal ed"; the nore extrene cases of conceal ment woul d

continue to cone under the Robinson/MCarthy rule which the board

expressly declined to overrule. (American Navigation Co., supra, 268

NLRB No. 26 at 426, n. 8 [114 LRRM 1268, n. §].)

For nearly 30 years, then, the NLRB has stricken backpay
clainms when the actions of discrimnatees made it inpossible to
determ ne backpay accurately. Against this, Charging Party asserts
that the backpay claims of the Fernandezes can be accurately
determ ned since additional earnings were the subject of a
stipulation. W disagree. The deception practiced by the claimnts
was so extensive that, no matter how nuch they may have reveal ed, we
cannot be sure they have reveal ed everything. In Ad Art Incorporated

(1985) 280 NLRB No. 114 [122 LRRM1315], the
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national board adopted its ALJ's determination that the

Robi nson/ McCart hy, rather than the American Navigation, rule applied

when: the discrimnatee withheld relevant evidence, testified

fal sely, destroyed records to cover up msstatenents, and attenpted
to prevent a witness fromtestifying truthfully. Even though the
conceal ed earnings were ultimtely ascertainable through bank records
and the testinony of the discrimnatee's partner, the national board
struck all earnings on the grounds that it was inpossible to
"credit" the discrimnatee. In our view, the deception of the
discrimnatees in this case is of the sane order as that practiced by
the discrimnatee in Ad Art; we affirmthe conclusion of the ALJ.

The Reinstatenent of Sal as

Salas admits receiving Respondent's offer of
reinstatement which notified himwhen and where his crew woul d be
wor ki ng and how to go about rejoining it. 1In response, Salas went
twice to the hone of his foreman, Jose Ri os, but R os was not home
either time; he also spoke to Clenente Fernandez who told himRi os
said there was no nore work. Because Rics was never called to deny
that he told Fernandez there was no nore work, and, further, because
Respondent had announced it was going out of business, the ALJ
concl uded he coul d not determ ne whether the reinstatement offer
Sal as received was bona fide. W conclude the ALJ erred in his
recomendation to remand the matter to the Regional Director to
determ ne whether the reinstatenent offer was valid

A valid offer of reinstatenent must be "specific,
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unequi vocal and unconditional." (Standard Aggregate Corp. (1974) 213
NLRB 154 [ 87 LRRM 1273]; Daniel Construction Co. (1985) 276 NLRB No.
115 [120 LRRM1216]; Diversified Case Conpany (1984) 272 NLRB No. 172
[117 LRRM1478] .) \Were such an offer has been nade, backpay is

tolled for enployees who do not accept reinstatenent "on the date of
rejection [or] on the date of the last opportunity to accept."

(Sout hern Househol d Products (1973) 203 NLRB 881, 882 [ 83 LRRM

1247].) Upon receipt of a valid offer of reinstatement, the
discrimnatee is "require[d to nake] some sort of response."” (Florida

Steel Corp. (1985) 273 NLRB 901, 915 [118 LRRM1359].) Wat is

reasonabl e wi |l depend upon the circunstances of the case. (See,

e.g., Carter of California (1980) 250 NLRB No. 54, p. 348 [ 104 LRRM

1529].) Were extrinsic evidence indicates that an offer, valid on
its face, is not bona fide, backpay is not tolled. (See, e.g.,

Kni cker bocker Plastic Co., Inc. (1961) 132 NLRB 1209, 1235-1236 [ 48 LRRM

1505].) An enployee may be found to have waived reinstatenment by
failing to respond to a valid offer. (G. W Emerson Lunber Co. (1952)
101 NLRB 1046 [ 31 LRRM1176]; Coca-Cola Bottling Co. of Menphis

(1974) 269 NLRB 1101 [ 116 LRRM1424]; Eastern Die Conpany (1963) 142
NLRB 601 [ 53 LRRM 1103] enforced (1st Cir. 1965) 340 F.2d 607 [58 LRRV
2255] cert. den. (1965) 381 U.S. 951, [59 LRRM2432].)

Since the offer of reinstatement i s, onits face, clear
and unequi vocal, General Counsel had the burden of proving that it
Is other than what it appears to be. Unlike the ALJ, we cannot
concl ude that Respondent's announcenent that it would go out of

busi ness in June corroborates Fernandez' testinony that

14 ALRB No. 8 7.



Rios told himthere would be no nore work until May. To us, the
credibility of Fernandez testimony on the point turns entirely on
Fernandez' credibility. Having already struck, his entire backpay
cl ai m because of our |ack of confidence in his veracity, we find no
reason to credit himas to this. According to Salas, all he did to
obtain reinstatement was to try to call Ros twice and to rely on
Cenmente's account of his conversation with Ri os. Even crediting
Salas that he relied on Fernandez, the risk that he could be

decei ved by Fernandez shoul d be borne by him-- since he chose to
rely on Fernandez -- rather than by Respondent. The offer having
given Sal as sufficient opportunity to notify Respondent of his

i ntentions, we conclude that he did not act reasonably in nmerely
calling Rios twice. W conclude that Salas waived reinstatenent.

Bar gai ni ng Questions

In the underlying decision the Board found that
Respondent violated section 1153(a) and ( e) on Decenber 27, 1978,
when it refused to bargain with Charging Party in reliance on a
decertification election which it unlawfully pronoted. Qur O der
i ssued on Cctober 28, 1981. Respondent's attorneys and negotiators,
Merrill Stornms and Joe Neeper, testified that after the issuance of
the Board's Decision they met with Respondent's president, Ben
Abatti, to determ ne whether to engage in negotiations and, once
havi ng decided to do that, what position to take in the
negotiations. Neeper attenpted to call the UFW negotiator on
Decenber 10, 1981, leaving "a message of the purpose of the call"

upon being advised he was not available. There was

14 ALRB No. 8 8.



no other contact between the parties until the first week of January
1982 -- Storns testified it was the 5th or the 7th -- when the first
bar gai ni ng session was arranged for January 13, 1982.

In accord with our usual practice, we awarded makewhole in
the underlying unfair l[abor practice (ULP) case fromthe date of the
Respondent's refusal to bargain until Respondent commenced good faith
bargai ning. The ALJ determ ned that Respondent bargained in good
faith once bargaining resuned and he cut off makewhole with the
arrangenment of bargai ni ng.

Charging Party excepts to the ALJ's cutting off makewhol e
at all, contending that Respondent never bargained in good faith.
Respondent does not except to the ALJ's treatment of its bargaining
conduct, but challenges (1) the Board's practice of determning the
cutoff by reference to bargaining conduct (including the Board's power
todoso); (2) the particular cutoff date chosen by the ALJ; and
(3) the ALJ's failure to find the Union bargained in bad faith.
CGeneral Counsel concurs with Respondent that nmakewhol e shoul d be cut
of f when Respondent first "offered" to bargain.

W reject Respondent's argunent that its liability should
termnate at sone point during the nakewhole period. So far as
Respondent argues that the Board's Order either requires, or should
be read to require, a union to request bargaining in order to avoid
termnation of makewhole liability, we have not interpreted our
orders in that way. Moreover, we do not see how either the
requirement that a union trigger an initial bargaining obligation,

or the presence of a statute of limtations in the
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Agricul tural Labor Relations Act (Act or ALRA) can be said, as a
matter of law, to require a union to request bargaining once an

enpl oyer has been found to have refused to bargain. As it was
Respondent who violated the Act, it is appropriate to require it to act
affirmatively to remedy its violation. |t is no nore onerous to
require it to offer to bargain with the Union than it was to require
it to offer reinstatenment to the discrimnatees in this case. W also
find unpersuasive Respondent's argument that, because the statute of
limtations provision in section 1160.2 bars certain conduct from being
al leged as an unfair |abor practice, this Board ought to term nate
Respondent's nakewhole liability if the Union has failed to request
bargaining. It was Respondent, not the Uni on, who was ordered to
commence bargai ning, and, as we discuss below, we find that it
continued to refuse to do so.

Respondent's argument, that there is no evidence it continued
to refuse to negotiate with the UFWafter its initial refusal, is
unfounded. UFWnegotiator David Martinez testified wthout either
obj ection or contradiction that Ann Smith, his predecessor as the
UFW s negotiator, told himin March 1981 that Respondent was refusing
to negotiate and that one of Respondent's negotiators, Joe Neeper, told
himtwo or three times during the sutmmer and fall of 1981 (after he
requested negotiations) that he (Neeper) would "l et [him] knowif

Abatti was willing to meet." Respondent's attorney and Neeper's
successor as a negotiator, Merrill Storms, testified that, after the

Decision in Abatti Farms (1981) 7 ALRB No. 36 issued, he (Storms),

Neeper, and conpany president Ben Abatti di scussed whether to even
engage in negotiations. Thus, assumng the General Counsel or

Char gi ng

14 ALRB No. 8 10.



Party ought to have sone burden of proving that Respondent conti nued
torefuse to bargain, the testinony of Martinez, Neeper, and Sorns
i ndi cates that such a burden woul d have been net .

In reliance on the dissenting opinion by forner
(hai r per son Massengal e and Menber MCarthy in John Hnore (1985) 11

ALRB No. 22, Respondent al so argues that nmakewhol e shoul d end when
the Respondent first sought to reach the Union to set up negotiations
on Decenber 10, 1981, arguing that recognition and the offer to
bargai n "undoes" its previous refusal to bargain, and that it is
violative of "due process” to put its bargai ning conduct at issue

w thout the Union's having filed a charge and the General Gounsel's
havi ng i ssued a conplaint. General Counsel also argues for a Decenber
10 cutoff date. Wiile we accept the Decenber 10 cutoff date for
nakewhol e, we do so for different reasons than those urged by either
Respondent or the General Counsel .

In the first place, we do not believe Respondent's attenpt
to set up negotiations can, standing al one, be said to have fully
renedied its violation of the Act. The unfair |abor practice for
whi ch Respondent was found liable was not the "nere" refusal to
recogni ze the Uni on, although Respondent certainly did that too;
rather the gravanen of the unlawful action was that Respondent
actively sought to oust the Uhion by, anong other things, assisting a
decertification canpai gn anong Respondent’' s enpl oyees. As experience
teaches us to require sonething nore froma party who has once
breached an obligation than the nere offer of a hand, we believe our
practice of termnati ng nakewhol e by reference to the resunption of
actual "good faith" conduct is warranted in cases such as this one
where a respondent has so

11.
14 ALRB No. 8



seriously interfered with the free choice of its enployees and has
absolutely refused to bargain. In looking to conduct in this case we
intimate no opinion as to the conditions for cutting off nmakewhole in
surface bargai ning cases.

Wth respect to Respondent's due process argunent, we think
it is sufficient to point out that our practice of |ooking to conduct
to cut off makewhol e has been judicially approved.

(Rul'ine Nursery Co. v. Agricultural Labor Relations Board (1985) 169
Cal . App. 3d 247; WIlliamPal Porto & Sons v. Agricultural Labor Relations
Board (1987) 191 Cal. App.3d 1195, 1216. )‘—U Since denonstration of

good faith conduct is critical in our view, we wll cut off makewhol e

when that "conduct” may, in the words of our Order, be said to have
“commenced.” Qur review of the record having convinced us that the ALJ
correctly concluded that Respondent fulfilled its bargaining

obl i gation once bargai ning began, it remains to determne when, for the
pur poses of our Order, good faith may be said to have commenced: on
Decenmber 10, when Neeper left a nessage that he wanted to resune
negotiations; on January 5 or 7 when negotiations were arranged; or on

January 13, when the parties actually sat down with each ot her.

Y\ shoul d point out here that to the extent Respondent argues
that the statute only permts its good faith to be put at issue through
the unfair |abor practice procedure, Respondent is sinply incorrect.
The statute al so provides for determnation of good or bad faith by the
filing of a petition for extension of certification (Lab. Gde 8§
1155.2.) Wiile the existence of this proceeding for testing good faith
does not nean the Board can arbitrarily proliferate additional
procedures, it does nean that the el aborate procedural requirenents of
unfair |abor practice proceedings are not the only channel through
whi ch contests of good faith may be had. Ve believe that |ooking to
conduct in this case to termnate nakewhol e serves the renedi al
pur poses of the Act.

14 ALRB No. 8 12.



Since Neeper testified without contradiction that he left a nessage
regardi ng Respondent's desire to resunme bargaining, and since an
offer to bargain does not have to be in any particular form we find
Respondent's good faith extends back to this date. Such a finding is
consonant with our practice of beginning makewhole fromthe date of
the Union's first request to bargain (as opposed to the date of the
empl oyer's refusal). (Robert J. Lindleaf (1983) 9 ALRB No. 35.)5/

Comput ati onal [|ssues

The ALJ concluded that there were no conparable contracts
because I nmperial Valley "grow ng and shipping operations” (which
Respondent typified) were unlike any of the operations for which the
Uni on had contracts (with the exception of the piece-rate lettuce-
harvesting phase of Respondent's operations with respect to which
the ALJ concluded that Respondent owed no makewhol e anyway).
Specifically, the ALJ found that the econonmy of agriculture in the
Inperial Valley is different fromthat of the Salinas Valley and
that, accordingly, Sun Harvest, which General Counsel had initially
cont ended was the conparable contract, could not be considered
conpar abl e.

Left with the task of deriving sone other conparative
wage for purposes of determning nakewhole, the ALJ determ ned

that the nost appropriate nmeasure for makewhol e was an average

5" I'n viewof our affirmation of the ALJ's concl usion that
Respondent was in good faith, we have no need to consi der
Respondent' s argunent that the Union was in bad faith. Any inquiry
I nto uni on conduct woul d not change our concl usi on about the cutof f
dat e.
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percentage i ncrease derived fromall the conpani es about which

evi dence was presented. Based upon his cal cul ations (none of which
has been excepted t 0) he concluded that a 10 percent increase fairly
reflected the "range" of average increases. He then applied this 10
percent factor to augnent Respondent's prevailing wage rates for each
year of the nakewhole period. He also held that he would apply the

Adam Dairy/Hckam§/ fringe benefit factor, partly for admnistrative

conveni ence, and partly ow ng to his conclusion that there were no
conpar abl e contracts fromwhich to derive a fringe benefit formila.
Al parties have excepted to various parts of the ALJ' s concl usi ons.
Charging Party has excepted to the conclusion that Sun
Harvest was not the conparable contract. It also contends that the
ALJ's formula is inconsistent wth what he expected it to acconplish
in that the annual increase he describes is actually |less than the
i ncrease provided by the formula of the General Gounsel, which he
rejected. Charging Party further excepts to the ALJ's failure to
provi de any nakewhol e wage increase for the |lettuce harvesters and to
his failure to provide a specific nakewhol e i ncrenent for the

aspar agus har vesters. 7

% see AdamDairy (1978) 4 ALRB No. 24, Robert F. Hckam(1983) 9
ALRB No. 6. In AdamDairy we determned that, in order to avoid
protracted litigation over the fringe benefit conmponent of nmakewhol e,
we would utilize a standard wage/fringe benefit formula, In H ckam
we nodified the Adam Dairy fringe benefit fornula so as to elinminate
the percentage of fringe benefits attributable to government mandated
fringe benefits.

"The ALJ concluded that the asparagus harvesters were the
enpl oyees of Respondent and, as such, entitled to makewhole.
Respondent has not excepted to that conclusion and we affirmit.

14ALRBNo. 8 14



In his Exceptions Brief, General (ounsel urged the Board to
i ncrease unit wages during each year of the nmakewhol e period
by an amount equal to 10 percent of Respondent's wages previous to

t he nmakewhol e peri od. 8  Gneral Counsel further di sputes the

ALJ' s use of the AdamDairy/H ckamformul a to cal cul ate fringe

benefits, and excepts to the ALJ' s technique of deducting the entire
anount of fringe benefits paid by Respondent fromthe entire gross
nakewhol e anmount, as opposed to deducting fromeach enpl oyee's award
the actual benefits paid on behal f of each enpl oyee.

Respondent nakes the nost conprehensive attack upon the
ALJ's Decision. It first argues that, as between the ALJ' s and the
General Counsel's proposed fornula, the ALJ abused his discretion by
rejecting the General Counsel's fornula in favor of his own.
Respondent next argues that the ALJ's formula is arbitrary in that
it fails to take into account wage increases actually nade by Abatti
and is wthout evidentiary support. Respondent al so charges that the
ALJ erred by essentially applying an irrebuttabl e presunption that
Respondent woul d have signed a contract when he relied on contracts
for the neasure of what Respondent woul d have paid had it not refused
to bargain. Alied wth these argunents is Respondent’'s contention

t hat because

8 There is some confusion regardi ng the nakewhol e formul a General
Qounsel is proposing. Inits Exceptions Brief, Respondent has
interpreted General Counsel's position as proposing a ten percent
yearly increase conpounded over the nakewhol e period. This is not
the case: General (ounsel is proposing a fixed premumin the anount
of ten percent of the first year's wage be added in each year of the
nakewhol e period: in other words, a straight thirty percent increase
over three years.

14 ALRB No. 8
15.



per cent age wage i ncreases the enpl oyees recei ved under the
recently executed UFWAbatti contract were consistent with the
per centage i ncreases its enpl oyees received during the makewhol e
period, no makewhole is due. of
Respondent al so argues that it is arbitrary for the Board to
require Respondent to pay interest on the entire principal sum of
makewhol e owed since Respondent nust remt 8.5 percent of the award
to make Federal Insurance Conpensation Act and Suppl enent al
Disability Insurance contributions. Respondent generally contests

the propriety of our Adam Dairy/H ckamfringe benefit formula, arguing

(1) it should only have to nake an enpl oyee whole to the extent that
he incurred nmedi cal expenses which woul d have been covered by the
union plan and were not covered by Abatti's plan; (2) that the Adam

Dairy/H ckamfringe benefit fornula is arbitrary because Respondent in

fact paid higher benefits than any which were paid by any Inperial
Val | ey grower/shipper or under any Southern California based

contracts; and ( 3) that the Adam Dairy/ H ckam fornula represents an

arbitrary and unreasonabl e presunption. Finally, Respondent contests
imposition of the Lu-Ette Farns, Inc. (1982) 8 ALRB No. 55 (and now,
by inplication, E W Mrritt Farms (1988) 14 ALRB No. 5) interest

rates as well as the ALJ's recommendation that interest be conpounded.
Because of the nunmber as well as the variety of exceptions, it will be

usef ul

9 Wt hout intinmating any opinion as to the weight to be

accorded this contract, the Board permtted it to cone into evidence
tjﬁon Respondent's and General Counsel's notion to reopen the record.

arging Party opposed the notion on the ground that the contract was
irrel evant because it was executed outsi de the nakewhol e peri od.
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to deal with themcategorically to the greatest extent possible.
Two broad classes of exceptions may be inmmediately identified,
(1) those relating to the ALJ's choice of a conparable wage
formula and ( 2) those relating to the ALJ' s use of the

Adam Dai ry/ H ckamfringe benefit formula. Al the others escape

easy classification. Ve wll deal wth the mscel | aneous
exceptions first.

1. Mscellaneous Exceptions

W reject Charging Party's argunment that, even though no
makewhol e wage increase is due the piece-rate lettuce harvesters,
t hey shoul d neverthel ess be awarded an additional 2 percent in order
to make up for the union dues they woul d have paid under a contract.
Since a union is not entitled to receive any dues in the absence of a
contract (TWY Farms, Inc. (1983) 9 ALRB No. 29; Carter Lumber Co.
(1977) 227 NNRB 730 [ 95 LRRM1139]; Mam Coca Gola Bottling Co.
(1965) 151 NLRB 1701, 1710 [58 LRRM1675] ), we do not take dues

into account in conputing makewhole. |ndeed, the Board has already

rejected an enployer's attenpt to decrease a makewhol e award by
assum ng a deduction for dues. ( C. Mndavi & Sons dba Charles Krug
Wnery (1984) 10 ARBNo. 19.)

W also reject Charging Party's argunent that we should

treat the asparagus harvesters differently fromany other group of
enpl oyees because their base wage remained unchanged over the
makewhol e period. In the absence of evidence upon which to base a
particul arized makewhol e wage for the asparagus harvesters, we cannot

make the sort of adjustnent Charging Party seeks. It
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sinply does not follow fromour not awarding any nakewhole to the
piece rate lettuce harvesters who received the highest contractua
wage that we nust award the group of enployees who received the | owest
wage a special wage suppl ement.

W reject Respondent's argument that the ALJ erred in
reconmendi ng nodification of the interest rate on our underlying order
in accordance with our decision in Lu-Ette Farns, I nc., supra, 8
ALRB No. 55 (and now, by inplication, EE W Merritt Farms (1988) 14
ALRB No. 5) . Respondent argues that if the Board's Order becane res

judicataly upon sunmary denial of its petition for review, we are

wi thout jurisdiction to change any of its terms. It mght as well be
said upon the same grounds that, because our Order provides for
reinstatement and backpay, we are without jurisdiction to find, as we
have in this case, that an award of backpay and reinstatenent of the
Fernandezes is now agai nst the policies of the Act, or that Salas is
no longer entitled to reinstatement. These exanmples illustrate that
it has al ways been the practice of this Board, as it has been the
historical practice of the national board, to permt appropriate

"modi fication" of its orders. The question of the precise amount of
backpay owed being specifically reserved for conpliance proceedings,
and the interest rate being merely incidental to that question, it
does not violate the principle of res judicata for this Board to apply
a higher rate than that originally ordered.

W do find merit in (1) Respondent's exception to the

' See Agricul tural Labor Relations Bd. v. Abatti Produce, I nc.,

(1985) 168 Cal . App.3d (revd. on other grounds).
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ALJ"' s conpounding of interest and in ( 2) General Counsel's exception
to the ALJ's failure to calculate the fringe benefit owi ng to each
enpl oyee individually, as opposed to calculating it for the entire
unit. As to the former, we shall order sinple interest according to
our practice (see Conpliance Manual § 4-2700); as to the latter,
the Regional Director will be directed to calculate, in conformty
with this decision, each enpl oyees' makewhol e award individually.

2. Determ nation of a Makewhol e Fornmul a

\When t hese suppl emental proceedi ngs began, Ceneral Counsel
contended that Sun Harvest was the conparable contract for purposes
of measuring nmakewhole. In support of this contention, UFW
negotiator Arturo Mendoza testified that the Union had been seeking
to use Interharvest/Sun Harvest:Y as a nodel for contracts in the
vegetabl e industry. After the expiration of the Interharvest
contract in 1979, the Union began negotiating with Interharvest,
and, separate fromthose negotiations, with 30 other vegetable
enpl oyers for a new contract. The course of these negotiations has
been detailed in this Board's Decision in Admral Packi ng Conpany, et
al. (1981) 7 ALRB No. 43, reversed sub nom Carl Joseph Maggio v. ALRB

(1984) 154 Cal . App. 3d 40. Agreenent was reached on a contract

with Interharvest in August 1979. Following this agreement, the
Uni on reached agreements nodel ed on Sun Harvest with a nunber of
ot her vegetable conpanies. Two other conpanies, California Coastal

Farns and

Y nt er har vest changed its nane to Sun Harvest in 1979.
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Col ace Brothers, signed Sun Harvest-type contracts over the next few
years.

Wth the exception of Colace Brothers, all the conpanies
whi ch signed such contracts had Sun Harvest wages in nost job
classifications, but the contracts contained differences on | ocal
issues, e. g., rates with respect to crops Sun Harvest did not grow,
or on provisions relating to seniority or the nunber of paid
representatives; one conpany had only Sun Harvest wages. The
conpani es whi ch signed Sun Harvest-type contracts and had | nperi al
Val | ey operations were Grower's Exchange, Admral Packing, Geen
Val l ey Produce, Oshita, John EH nmore, California Coastal Farns and
Hubbard. Wth the exception of John El nore and Col ace, none of these
| nperial Valley conpani es was exclusively Inperial Valley based:
California Coastal operated in Inperial, Salinas and Bl ythe; Gowers
Exchange operated throughout the State in Salinas, knard, Blythe and
the Inperial Valley; Admral Packing operated in Salinas, |nperial
and Arizona; Gshita operated in Salinas and Inperial; and G een
Val | ey Produce operated in Salinas and Inperial. A though Hubbard was
primarily an Inperial Valley operation, it also did sonme harvesting in
Sal i nas, Arizona and New Mexi co.

Charging Party contends that because these compani es signed
Sun Harvest-type contracts, and because they all had at |east sone
(and in the cases of Elnore and Col ace exclusively) Inmperial Valley
operations, and because all of themutilized job classifications
simlar to those used by Abatti to grow sone of the sane crops as

Abatti, that Sun Harvest was the conparabl e
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contract for measuring makewhole. It is undisputed that Abatti
itself had a contract with (then) Interharvest wages in 1978.
Factual bases |like those originally urged by the General
Counsel and still urged by Charging Party have been used to
determ ne "conparability" at |east since J. R Norton Conpany

(1978) 4 ALRB No. 39 when the Board directed the General Counsel to

devi se a makewhol e formula fromcontracts executed within the
makewhol e period covering units with a simlar sized work force,
simlar types of operations, and simlar geographic |ocations.
Charging Party correctly points out that in a nunber of decisions
this Board has found Sun Harvest to be the conparable contract for

det erm ni ng makewhole. (See Holtville Farms, Inc. (1984) 10 ALRB

No. 13, enforced Holtville Farnms v. Agricultural Labor Relations
Board (1986) 168 Cal . App.3d 391; J. R Norton Conpany, Inc. (1984)
10 ALRB No. 42 revd. in pertinent pt. unpub. Dec. J. R Norton v.

Agricultural Labor Relations Board, Fourth Di st., Div. 2, No.
E001505; Martori Bros. (1985) 11 ARBNo. 26.)

Respondent argues that the record as a whole

denonstrates that Sun Harvest cannot be considered a conparable
contract since, after 1979, the Inperial Valley growers generally
refused to follow Sun Harvest because they could not renain
conmpetitive under the terns and conditions of enploynent it
est abl i shed.

Andy Church, the attorney who represented a mgjority of the
enpl oyers (including Sun Harvest) in the group bargaining, testified
extensively about the energence of the split between the Inperial

Val | ey based conpanies and the so-called Salinas or
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nul tiregi onal conpanies. At the outset of the industry negotiations,
a nunber of Inperial Valley growers ( Col ace, Vessey, Lu-Ete,

Gour net, Maggi o and Sai khon) took part. However, after inpasse was
declared, the Inperial Valley conpanies felt that the Salinas

conpani es had "given away the store" even with their preinpasse offer
of February 1979 and, wth one exception, refused to be a party to
further negotiati ons.

Prior tothe split, the Salinas and I nperial conpani es were
payi ng the sane wages across all job classifications with the
exception of theirrigator class. After the split, wages throughout
California fell into a nunber of different |levels wth Salinas wages
occupyi ng the highest | evel and the San Joaqui n or upper Sacramento
Val | ey wages occupying the | owest | evel . Inperial Valley wages, al ong
wth Santa Maria, knard, Goachella, Ventura and San O ego fell
wthin the two extrenes.

After 1979, the Inperial Valley grow ng conpani es, notably
Sun Harvest and California Coastal, wound down their Inperial Valley
operations, mainly because the whol e southern area -- includi ng not
just Inperial, but Phoenix and Tacha as well -- was not a "profitable
center” for growng lettuce. Wth respect to Sun Harvest in
particular, its landl ords were denanding long terml eases when it
was only interested in taking lettuce out of the Inperial Valley for
three and one-half nonths in order to conplenent its other production
areas. FEven though it could grow other crops on the sane | and when
It was not growi ng lettuce, such as ml| o, cotton, wheat or other

flat crops, those crops were not very profitable. Church testified:
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[Certain landl ords took the position that since you coul d

grow | ettuce on the ground, the rent shoul d be conparabl e

wth what they pay in other areas where the prinmary crop

Is lettuce. Wiereas, if youg’lus_t go out and | ease cotton

ground or wheat or mlo ground, it"s a standard type

price. In other words, the | andl ords wanted nore rnoney if

you were going to grow |l ettuce on their ground.

(R.T., Wol. XXXM1, p. 34.)
In addition to the problemof high rents, Sun Harvest's Inperial
Val |l ey conpetitors in flat crops were paying | oner wages. Besides
these two factors, the cost of water, equipnent, pesticides, and an
Insect infestation tipped the bal ance agai nst Sun Harvest's
continuing in Inperial.

Wen Cal Coastal and Sun Harvest signed contracts wth the
Lhionin 1979, their wage rates were $1. 30/ hr. above what their
Inperial Valley conpetitors were paying. Church explained that if
the two conpani es had grown only lettuce, the raise in wages woul d
not have put themat such a di sadvant age because, the price of
| ettuce being so volatile, a high narket coul d have covered the
i ncreased costs. However, since flat crops have relatively stabl e
prices, the $1.30/hr. wage differential increased the risk in those
Crops.
Dr. Phillip Martin, a Professor of Agricultural

Economcs, called and qualified as Respondent’'s expert, testified in
support of Respondent's contentions that the differences between
Southern and Central Goast California agriculture were such that Sun
Harvest coul d not be consi dered a conparabl e contract. According to
hi m wages always tend to be lower in field crops than in
vegetables. This is true, not only throughout California, but also

t hroughout the country, and not nerely now
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but for the past three decades, except for the brief period when Sun
Harvest served as a "pattern" agreenent. Because Central QCoast
farnmers specialize in vegetabl es, their wages tend to be hi gher than
those in Inperial who specialize in livestock and field crops.

Dr. Mrtin further testified to the reasons for this. (e
reason is that work in field crops and |ivestock is easier and
steadier so that a |ower hourly wage is nore acceptabl e to enpl oyees.
Another reason is that the period of peak dermand in | nperi al
coincides wth the mni numanount of alternative work available in
Galifornia agriculture so that there is an oversupply of |abor just
when it is needed in Inperial. Al so, Mnterey (relative to
| nperial) has a diversified econony which offers a variety of nonfarm
j obs agai nst which agricultural wages have to conpete. Finally,
because of the relatively lowcost of living in Mexico, |nperial,
which draws a great deal of its labor force fromMexico, is not
under the sane kind of pressure as is Mnterey to keep wages hi gh.

These differences are linked to others. Wth the cost of
land in the coastal regions being generally hi gher, the crops
required for a sustainable agricultural enterprise along the coast
nust be high-return per acre crops, such as fruits and veget abl es.
The only reason the nultiregi onal conpanies come to Inperial is to
nmai ntain their nmarket share by being quality year-round producers.
Over the year, the high average prices for vegetables permt themto
absorb | osses in other crops.

M xed conpani es, which Inperial Valley conpani es have to
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be (because they cannot specialize in vegetabl es), rely on vegetabl es
al nost as a ganbl e, hoping to take advantage of a high nmarket and
short supply. The rest of their land is devoted to flat crops whi ch,
though stable in price -- either because demand is relatively stable
or because government prograns offer price supports -- do not offer
high profit margins. These conpanies do not need to pull in the kind
of skilled seasonal |abor force upon which the vegetabl e conpani es
rely.

Ron Barsaman, the negotiator for a nunber of agricultural
enpl oyers in the Inperial Valley who signed Sun Harvest-type contracts
after 1979, nanely, Hnore, Gowers Exchange and Hubbard, testified
that E nore went out of business after signing a contract with Sun
Harvest wages. According to him E nore's operations in Inperial were
in the worst part of the valley, just south of the Salton Sea, as a
result of which he had problens with flooding and salinity which
required a costly systemof dikes to hold back the "sea".
Additional ly, pesticide and fertilizer costs becane too great for him
He sinply could not afford to absorb the increased Sun Harvest costs on
top of these costs. Barsam an enphasi zed, however, that unspecified
personal reasons were the overriding factor in EHnore's closing down.

QG owers Exchange, too, went out of business after signing a
Sun Harvest-type contract for two reasons: one was the | engthy
[itigation before the Board which just becane too onerous for the
conpany's principals; the second was that it was conpeting agai nst
ot her conpani es that were not paying Sun Harvest wages. Hubbard

ceased operations in Inperial and finally went out of business
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conpl etely in 1983 principal |y because wages and benefits under its
Teanster contract were so hi gh.

For reasons to be di scussed, we approve the ALJ' s
rejection of Sun Harvest as the conparable contract. 1In doing so,
however, we do not find the argunent about the various conpani es
goi ng out of business sol el y because of Sun Harvest wages to be very
persuasive. Wth respect to Hnore, Barsaman testified that H nore
had uni que costs associated wth his operation which nade it nore
expensi ve than others. To the extent Barsaman' s testinony about
G owers Exchange cites Sun Harvest wages as a factor in driving
G owers Exchange out of business, it was not just because the wages
were high at G owers Exchange, but because G owers Exchange was
conpeting wth other conpanies who refused to pay them Finally,
Hubbard can no nore be said to have been ruined solely by Sun Harvest
wages than it can be said to have been ruined sol ely by Teanster
wages.

Rel at ed consi derati ons cause us to di scount the evi dence
about the termnation of business by Sun Harvest, Admral and Cal
Qoastal as aresult of signing UFWcontracts. It was, as enphasized
by Church, nore "conplicated" than that: the multiregi onal conpanies
had trouble in both Southern California and in Arizona because of a
conbi nation of narket forces, including the cost of noney and | and,
as well as conpetition fromthe farners who, |ike Respondent in this
case, would not accept Sun Harvest. According to Church, too, union
wages were no nore responsi ble for Sun Harvest's economc predi canent
than was the decision of the Inperial Valley growers who, |ike

Abatti, rejected
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un Harvest wages.

Those factors asi de, the heart of Respondent's
contention, that the structure of Inperial Valley agriculture made Sun
Har vest wage | evel s unaccept abl e to Respondent, renai ns unchal | enged.
Dr. Martin testified that for decades prior to the Sun Harvest "naster"
period, wage levels in Salinas and I nperial had diverged and that, after
1979, they began to diverge again. Athough Martin's testinony
curiously overl ooks the presence of a union as the chief factor in
elimnating this divergence between 1976 and 1979, the princi pal
conclusion to be dranwn fromhis and Church's testinony is that the
profit margin on flat crops was not |arge enough for Inperial Valley
growers to be willing to assune the risk on across-the-board Sun Harvest
wages. This concl usion, narrower than Respondent's claimthat Sun
Harvest wage | evel s drove any who paid themout of busi ness, seens to us
di spositive. S nce nakewhol e represents what the parties were likely to
have agreed t o, and we are convinced that they woul d not have agreed to
Sun Harvest wages, we conclude that Sun Harvest is not a conparabl e
contract.

Qur previous findings, on quite different records, that Sun
Harvest was a conparabl e contract do not call for a different
conclusion here. Holtville Farns had twice unilaterally rai sed wages
toreflect Sun Harvest rates. J. R Norton Gonpany, | nc., like Sun
Harvest, was a statew de farmng operation whi ch, once again |ike Sun
Harvest, principally grew and harvested | ettuce year-round and, for
reasons al ready devel oped, cannot be conpared to Respondent. Finally,

Martori Brothers only grew lettuce in the
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Inperial Valley and all the evidence in this case indicates that the
econom cs of the lettuce "industry" are distinctive.

Wth Sun Harvest elimnated as the conparable contract, it
remains to decide what the appropriate neasure for nmakewhole wl|
be. Respondent argues a variety of approaches, all of which end in
the same result: no nmakewhole. In his post-hearing brief General
Counsel urged the ALJ to award a makewhol e increment equal to 10
percent of Respondent's premakewhol e wage during each year of the
makewhol e period. On the basis of the 1986 UFW Abatti contract,
CGeneral Counsel now argues that no nakewhole is ow ng. For the
reasons stated below, we reject Respondent's and General Counsel's
(present) contention that Respondent owes no makewhol e and we adopt
the 10 percent formula recormended by the General Counsel in his
post-hearing brief. In advance of delineating the fornula we choose
and our reasons for choosing it, we nust first dispose of a nunber
of antecedent |egal contentions.

First, to the extent Respondent's argunent that the ALJ
erred in substituting his formula for that of the General Counsel may
be construed to suggest that this Board nmust adopt any reasonabl e
formul a proposed by the General Counsel, the argument nust be
rejected. The Board has the ultimate responsibility for determning
the appropriate remedy for an unfair |abor practice.

(Harry Carian v. Agricultural Labor Relations Board (1985) 39 Cal . 3d

209. )13U However, as we have frequently stated, in the

absence of evidence preponderating towards a different formla

12/ hasmuch as we have rejcted the ALJ' s recomended fornul a

Respondent's particul ar argunment about the ALJ's abuse of his
discretion is noot.
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than that proposed by the General Counsel, we will defer to his
judgment where it is reasonable to do so. (See, e. g., Kyutoku
Nursery (1983) 8 ARBNo. 73.)

Second, for the reasons stated bel ow, we reject
Respondent's related arguments that (1) the Board cannot | ook to
contracts as a neasure of makewhol e without inpermssibly presum ng
t hat Respondent woul d have signed a contract, and ( 2) that this Board
shoul d apply the rebuttable presunption in WIlliamPal Porto and Sons
v. Agricultural Labor Relations Board (1978) 191 Cal . App.3d 1195

(Dal Porto) to the facts in this case. W take the Dal Porto argunent

first.

In Dal Porto, the court held that in inposing the makewhol e
remedy in refusal to bargain cases this Board has, in effect,
established and relied upon a conclusive presunption that a union and
an enmpl oyer woul d have reached an agreenent in the absence of the
unl awful conduct. Such a presunption, the court held, contravenes the
| anguage of Labor Code section 1160. 3 which requires a threshold
showi ng that the enpl oyees suffered a | oss of pay as a result of the
empl oyer's refusal to bargain before makewhol e may be awarded. As a
result, the court inposed a new anal ytical framework for awarding
makewhol e in bad faith refusal to bargain cases. Under this new
anal ysis, the Board nay use a presunption that the parties would have
consummat ed a col | ective bargai ning agreement providing for higher pay
had the enployer bargaining in good faith, but the resunption is
rebuttabl e and the of fendi ng enpl oyer nust be given the opportunity to
prove that even in the absence of its bad faith no contract would have

resul ted.

29.
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Prior to issuance of the Dal Porto Decision, Respondent had
argued sonewhat simlarly that the Board's practice of looking to
conpar abl e contracts to determne the |loss suffered by enployees
conclusively presuned that the enployer woul d have agreed to a
contract. Respondent contended, as the Dal Porto court has now
concl uded, that such a presunption could only be rebuttable and,
moreover, that it effectively rebutted it.

Despite the court's endorsement of the principal elements
of Respondent's argunment, the Dal Porto opinion ultinmately provides
no support for the conclusion Respondent woul d have us reach. This
IS so because the court draws a distinction between cases in which a
Respondent has actually engaged in bargaining (as the enployer in Dal

Porto di d) and cases such as we face here in which a Respondent has

not bargained at all. The court recognized that in technical refusa
to bargain cases, it would be inpossible to prove that the refusal
to bargain had no effect on the failure to conclude a collective

bar gai ni ng agreenent; since bargaining never took place, the refusa

13/

necessitated the failure to reach agreement.== (Dal Porto at

863.) Thisis in accord with prior precedent which has never

E/By anal ogy to the burden-shifting approach in discharge cases
upon which the Dal Porto court so much relies, cases in which no
bargai ning has taken place are like pretext cases in that the ground
upon which liability may be disputed is "wholly w thout merit"
(Wight Line, ADvision of Wight Line, Inc. (1980) 251 NLRB 1083
[105 LRRM1169] ), because it is inpossible to maintain that the
| ack of bargaining had no effect on the "failure" to reach agreement.
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required a burden shifting approach in "nonsurface" bargaining
cases.

Thus, our Supreme Court has held that in technical refusal
to bargain cases the Board need only find the enpl oyer's stated
grounds for refusing to bargain to be either without nmerit or to
have been asserted only for the purposes of delay in order to
justify our award of makewhole. (J. R Norton Co. v. Agricultural
Labor Relations Bd. (1979) 26 Gal.3d 1, 27.)

Simlarly, other Courts of Appeal have uphel d makewhol e awards in

14/

ot her kinds of "absol ute" refusal to bargain cases— w thout

requiring any particularized showi ng that the refusal to bargain
prevented consummati on of a collective bargaining agreenent.

(F & P Gowers Association v. Agricultural Labor Relations Bd.
(1985) 168 Cal . App.3d 667 (F&P).) Indeed, to provide an enpl oyer

who has absol utely refused to bargain the opportunity to prove that
the parties woul d not have reached agreenment had he bargai ned, woul d
be to permt a wongdoer to profit fromhis own w ongdoi ng by
providing himw th the benefit of bargaining which did not actually

take place. Thus, the logic of Dal Porto, as
LEEETETTTTTT ]
LEEETETTTTTT ]

_1—4/By "absol ute" refusal to bargain cases, we nmean cases in
whi ch no bargaining at all has taken place w thin the makewhol e
period. V¢ do not interpret the Dal Porto Decision as bei ng
applicable to such cases. V¢ believe that our interpretation of
Dal Porto is fully consistent with prior precedent and still
permts the Board freedomto consider the applicability of Dal
Porto to those cases in which sone bargai ning has taken pl ace
w t hi n the nakewhol e peri od.
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as well as preexisting appellate and Supreme Court precedent, do not
require this Board to reconsider our award of makewhole in this
case. ¥ The award of mmkewhol e bei ng appropriate even under Dal
Porto's analysis, this Board is permtted to "inpute to the parties
an 'agreenent' and [t o] neasure |osses of pay and benefits with
reference to the inputed contract.” (WIIliamPal Porto and Sons,

Inc. v. Agricultural Labor Relations Bd. , supra, 191 Cal . App.3d 1209.)

W reject Respondent's related contention that we ook to
noncontract wage levels at other Inperial Valley growers who were

found to have reached inpasse in Carl Joseph Maggio v. ALRB, supra,

154 Cal . App. 3d 940. Since good faith bargaining |eads either to
contract or inpasse, and since all uncertainties are to be resol ved
agai nst Respondent as the wongdoer (Bigelowv. RKOPFctures (1946)
327 U. S. 251, 265; Hghland Ranch v. Agricultural Labor Relations Board
(1981) 29 Cal. 3d 845, 863), wewll look to contractual wage

| evel s; we do not think it appropriate to treat Respondent, who did

not bargain at all, as though it stood in the shoes of those who did

and bargai ned to inpasse.

Finally, we reject General Counsel's and Respondent's
argunent that the recent UFWAbatti contract proves that no

makewhol e is due: the fact that the parties may have finally

15/ No nmatter whether the propriety of Respondent's refusal to

bargai n in the underlying case be consi dered under a Norton-type
standard or an F&-type standard, our makewhol e award was appropri ate
since this Board specifically found that Respondent's refusal to
bargain in reliance on the decertification election it fostered was
not in good faith.
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agreed to a wage benefit/package consi stent with that which
Respondent offered during the period in which it bargai ned i n good
faith does not settle the question of what the parties woul d have
agreed to during an earlier period when Respondent unl awfully refused
to bargain. This is so, because the refusal to bargain itself
affects the parties' bargaining positions:

Enpl oyee interest can wane qui cklx as wor ki ng conditions

bargal ni b, Vel Lo conbany 1S T1nal |y or der ot Lo bar gai n

wth the union sone years |ater, the union nmay find that it
represents only a snall fraction of the enpl oyees.

* * *

Thus the enpl oyer may reap a second benefit fromhis original
refusal to conply wth the law he nmay continue to enjoy

| oner |abor expenses either because the union is gone or
because it is too weak to bargain effectively.

(International thionof E., R.M W, AH-AQO(Tiidee

Product%/? v. NRB(D.C. Cv. 1970) 426 F. 2d 1243, 1249

[ 73 LRRM 2870].)

O dinarily, evidence about what the parties woul d have
agreed to comes in the formof wages from"conparabl e" contracts
executed by the union during the nakewhol e period. Such evidence is
notably absent in this case because of the decision by, on the one
hand, the Union to push for wage uniformty in the vegetabl e i ndustry
and, on the other hand, the decision of the Inperial Valley growers
togo their own way. As a result, having accepted the argunent that
the Inperial Valley i s, as Respondent has argued, "uni que, " there
sinply are no contracts that are conparabl e according to our
conventional criteria, either because there are no contracts at all
(in the case of enployers who bargai ned to i npasse) or because the

contracts that do exist
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cannot be considered conparable (i f we ook to units wth Sun Harvest
wages or in other geographic areas.) FEven the (ol ace contract, which
was at least partly intended as a settlement of the outstandi ng
litigation between the parties, does not permt us to isolate the
likely result of negotiations between the Lhion and Respondent. In
such circunstances, we, |like General CGounsel and the ALJ, nust | ook
to other neasures of nmakewhole. Both General Counsel and the ALJ
utilized a percentage gai n approach; indeed, both utilized the sane
percentage, though each applied it in a different way. V¢ concl ude
that a percentage gai n approach i s reasonabl e. 16/

General (ounsel urges that we increase Respondent's
prenakewhol e wages a straight 10 percent per year. General CGounsel
derived his 10 percent figure inreliance: (1) on Ben Abatti's

testi m)nygl that he was prepared to provide 10 percent

1 Because of the uni queness of the makewhole renedy, there is little

precedent to guide us in our application of it. W note, however,
that when makewhol e was being considered under the national board, a
per cent age %al n approach was reconmended as the nost appropriate
measure. (See Note, Mnetary Conpensation as a Renedy for Enployer
Refusal to Bargain (1968) 56 CGeorgetown Law Journal 474, 497-98,;
Comment, Enpl oyee Rei mbursenent for an Enployer's Refusal to Bargain;
The Ex-Cell-0 Doctrine (1968) 46 Texas L. Rev. 758, 767.) Wen
the Labor Law Reform Act was being considered, the Senate version of the
bi Il contained | anguage nmeasuring makewhol e by Bureau of Labor .
Statistics data show ng the average percentage gain achieved in union
E:olngt) r7%c)ts)dur| ng the nakewhole period. (H. R. Rep. No. 95-637, 2d Sess.

Y\ are reluctant to pl ace great wei ght upon Ben Abatti's

testinony about the raises he was prepared to give. |In the first
place, the testinmony refers to his intentions outside the nakewhol e
period and we have already indicated that the focus in these
proceedings is on what the parties would have done within the
makewhol e period. Secondly, like the ALJ, we are concerned that to
accord great weight to such testinmony would be to invite

(fn.17 cont. onp. 35.)
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rai ses when bargaining resuned; ( 2) the Golace contract, wthits
roughly 30 percent wage increase divided over the nakewhol e peri od;
and ( 3) the average percentage increase given by the Sout hern
California conpanies. The ALJ derived his 10 percent formula froma
W der range of data.

In review n‘g Afape_ndi ces G| through G4 and HI through H 4,

| note the follow ng:_ Average yearly increases for farm

enpl oyees (tractor drivers, irrigators, and general |aborers)
were generally in the 10-11%range or hi gher. These wage rate
I ncreases varied by conpany grouping (Abatti plus the non-
contract Inperial Valley conpanies increased 4-6% per year;
the Southern California union contract conpanies increased
sone 9-10%per year; Sun Harvest and derivative conpani es

i ncreased sone 10-16%per year. The (ol ace contract

refl ected no such

(Fn. 17 cont.)

future litigants to construct hypothetical negotiating strategies for
us to choose from

Wiile the foregoing remarks noot Respondent's argunent about
what Ben Abatti neant by his testinmony, we should point out that
there is no support for Respondent's contention that he meant to
{nctrefa_sedwages ten percent over the contract period. Abatti

estified:

General Counsel: Prior to the conmencenent of
negotiations, did you believe that agreeing to a
contract woul d necessarily nean an increase of wages
for the workers?

Ben Abatti: Yes, eight to ten percent.

* * *

General Gounsel: How did you arrive at this eight to ten
percent figure?

Ben Abatti: Being conpetitive with what the rest of the
farnmers are paying in the Valley.

If Abatti neant to speak of "spreadi ng" the "ten percent” increase
over the contract term he did not say so. The manner in which he
replied is consistent with the neaning both General Counsel and the
AlJ gave i t.
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i ncrease during the makewhol e period, but percentage
i ncrements of 32-33%in Novenber 1982 foll owi ng the UFW
contract.

These projections are simlar to the tabulations of Dr.
Martin (which reflected increases in the 12-13wgercent_per
year range) for farm enployees during the makewhol e period
(see CPX 3, Appendix K) .

The harvestin% categories were even nore probl emati cal
varying from 14% per year increases (Sun Harvest and
derivative conpany |ettuce harvest piece rates, Abatti

| ettuce harvest piece rate) to 4%per year (Abatti non-

| ettuce harvest Increases) and 32% (hourly) wth 10%
|ncrea§es in 1982 for Col ace piece rates (cantal oupe harvest
wages) .

Keeping in mnd the wage trends reflected on this record, the
various contracts negotiated bK t he UFVVdurlnP this period, the
econom ¢ differences between the Inperial Valley and Salinas
Vall ey, as well as the wage increases actually paid by
Respondent (wi thout bargaining), | recomend that the makewhol e
wage rates be set at 10% over and above the actual Abatti rate

er year for each of the non-lettuce harvest job categories. |

ind that said figure represents the best approximation of what
Abatti woul d have Bald its enpl oyees absent 1ts refusal to bargain
Coe (ALJD, p. 126.)

Al though primarily contending for Sun Harvest wages,
Charging Party has excepted to the ALJ's fornula and urges we
augnent Respondent's premakewhol e wages by 10 percent conpounded over
each year of the makewhol e period. Respondent argues there is no
evidentiary support for any makewhol e award and
further argues that the ALJ's formula in particular provided for

greater than 10 percent i ncreasest® I ndeed, as between the

¥ 1n the first year of the makewhol e period, of course, .
Respondent's argunent is inapplicable. [In any subsequent year and in
any wage classification in which Respondent increased wages, the
ALJ's ten percent fornula will provide a greater than 10 percent
I ncrease but only as neasured agai nst the premakewhol e wage.
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ALJ' s formul a and General Counsel 's, Respondent urges we adopt that of
General Gounsel. Respondent's last argunment is simlar to General
Gounsel ' s argunent agai nst conpoundi ng the nmakewhol e rates, and both
General Counsel's and Respondent's argunents conflict wth Charging
Party's argunent that the ALJ's formula is deficient because it does
not conpound at a 10 percent rate.

Putting aside for the nonent the matter of howto apply the
10 percent formul a reconmended by both the ALJ and the General Counsel,
we reject Respondent's contention that there is no evidentiary support
for the formula. Indeed, like the ALJ and the General Counsel, we are
I npressed by the conpatibility of a 10 percent formula with so much
data; no matter whether we | ook at averages derived from Sout hern
CGalifornia contracts, or at averages derived fromstatew de contracts,
or at averages fromthe Inperial Valley (ol ace factored over three
years), or at the averages contained in Dr. Martin's study, a 10
percent figure reasonably reflects the wage gai ns enpl oyees coul d
expect to enjoy fromthe collective bargai ni ng process.

The remai ning question is whether to apply the General
Qounsel 's version of the formula, that of the ALJ, or that urged by
the Charging Party. Inasmuch as the General Gounsel's formula is
reasonabl e and we find neither that of the ALJ nor that of the Uhion
nore reasonabl e, we shall adopt the General Counsel's formil a.

3. Gonputation of Fringe Benefits

Both General (Gounsel and Respondent have excepted to the

ALJ' s resort to the AddamDairy/H ckamformula. S nce we have
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affirmed the ALJ's conclusion that there is no conparabl e contract,
there is nothing to rely upon in order to "cost out" fringe benefits.
Respondent's argument that a fringe benefit fornula is arbitrary has
al ready been rejected in Holtville Farms v, Agricultural Labor Relations
Board (1985) 168 Cal . App. 3d 388. That Respondent paid "nmore" in

fringe benefits than any other Inperial Valley grower, even if true,
does not affect our conclusion. It receives a credit for every dollar
it paidin fringes; our nakewhol e award nmeasures what it woul d have
paid had it bargained in good faith. W also reject Respondent's
argument that the Board's nethod of cal cul ating makewhol e requires it
to pay interest on government nandated contributions since we do not
i ncl ude any such contributions in the nakewhole award. Finally, we
reject Respondent's argument that paynent of medical premuns directly
to enployees is arbitrary and unreasonable and that we are required to
reconpense enployees only to the extent they had medi cal expenses which
were not covered by Respondent's plan and woul d have been covered by
the Union's plan. Respondent's "claimby-clain approach to medical
benefits is onerous and unnecessary.

CRDER

Pursuant to Labor Code section 1160. 3, the Agricultural

Labor Rel ations Board (ALRB or Board) hereby orders that Respondent

Abatti Farns, I nc., its officers, agents, successors, and assigns

shal | :
1. Provide each enpl oyee (except the piece-rate | ettuce

harvest ers) enpl oyed during the nmakewhol e period defined in this
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Deci si on, a basi c nmakewhol e wage suppl ement equal to 10 percent of
t hei r premakewhol e wage for each year of the makewhol e period, and
further augnent the wages of each enpl oyee enpl oyed during the
nakewhol e period by the AdamDairy/H ckam (see AdamDairy (1978) 4
ALRB Nb. 24, Robert F. Hckam(1983) 9 ALRB Nb. 6) fringe benefit

factor. A nakewhol e anmounts shall bear interest therein conputed
at the rate of 7 percent per annum conputed quarterly through the
date of this supplenental Decision and thereafter in accordance with
our Decisionin E W Mrritt Farns (1988) 14 ALRB Nb. 5.

Dated: July 26, 1988

JOHN P. McCARTHY, MenbertY

GREGCRY L. GONOT, Menber

| VONNE RAMOS R CHARDSQON, Menber

19/ The signatures of Board Menbers in all Board Deci sions
appear wth the signature of the Chairman first, if participating,
followed by the signatures of the participating Board Menbers in
order of their seniority. Menber Smth did not participate in the
consi deration of this case.
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CHAl RVAN DAVI D AN, Concurring and D ssenti ng:

| concur in the majority opinion with the exception of its
hol di ng regardi ng Respondent's and General Counsel's Mtions to
Reconsi der the previous awards of nakewhole. | do not read the Dal
Porto Decision as requiring the distinction which the majority draws
bet ween "non-surface" bargaining and "surface" bargaini ng cases.
Accordingly, | would apply the WlliamPal Porto and Sons v.
Agricultural Labor Relations Board (1987) 191 Cal . App. 3d 1195

standard to this case and woul d grant Respondent's and Gener al
Gounsel 's notions to reconsider and to re-open the record.

Dated: July 26, 1988

BEN DAV D AN, Chai r man
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CASE SUWARY

Aoatti Farns, | nc., and . 14 ALRB No. 8
Abatti Produce, | nc. , Case Nos. 78-RD-2-E
(UFW Tori bio Gruz and Jose Donat e) 78- CE-53-E 78- CH

5
78-CE-53-1-S 73-CS-6
78-CE-53-2-E 78- CE-6Q
78-CE-55-E  78-CE-61-E
78-CE-56-E  79- CE-5-

(7 ALRB No. 36)

ALJ DEC SI ON

Backpay | ssues

The ALJ found that Respondent owed Rosa Bri seno, Maria de |la Luz
Torres and Maria Val dez the anobunts set out in his decision to nake
themwhol e for |osses suffered as a result of Respondent's
discrimnation against them No party excepted to his decision in

t hese respects. He also found that O enente Fernandez, Jose Arnmando
Fernandez and G egoria Fernandez willfully conceal ed interimearnings
and that such conceal nent nmade it inpossible to determ ne the anmount
of backpay owing to them As a result he recomrended striking their
backpay clains in their entirety. He also found that Francisco Sal as
was entitled to backpay conputed on a quarterly basis in the anounts
set out in his decision; but that there was not sufficient evidence
to conclude that Respondent nmade a bona fide offer of reinstatenent.
Accordingly, he recommrended the Regional D rector conduct an

i nvestigation to determ ne when backpay shoul d be toll ed.

Makewhol e | ssues

The ALJ found that Respondent bargained in good faith once it
commenced bar gai ni ng; accordingly, he term nated nmakewhole with the
arrangenent of bargaining. He found that Sun Harvest was not a
conpar abl e contract because predom nately Inperial Valley conpanies
are different fromSun Harvest with its statew de | ettuce operations.
I n seeking a nmeasure for makewhol e, he applied a percentage increase
derived fromall the contracts about which evidence was presented,
this percentage was added to Respondent's prevailing wages during the
nmakewhol e period. He also applied the AddamDairy (1978) 4 ALRB No.
24, Robert F. Hckam(1983) 9 ALRB No. 6 (AdamDairy/H ckam) fringe
benefit fornul a because there was no applicable contract.

BOARD DEC SI ON

Backpay | ssues

Prior, to the issuance of the Board Deci si on, the Board accepted a
bilateral settlement of the backpay clains of Rosa Bri seno, Miria

Val dez, and Maria de la Luz Torres and the anmount of backpay ow ng to
Franci sco Sal as. Renaining for decision were the issues of the
propriety of denying all renedy to the Fernandezes on



account of their willful conceal ment of earnings and the question
whet her Sal as received a bona fide offer of reinstatenent.

The Board affirmed the decision of the ALJ to deny any remedy to
the Fernandezes, but rejected his decision to conduct an

i nvestigation concerning the offer of reinstatenent. The Board
held that the offer was bona fide and that Sal as waived
reinstatenent by failing to tinely and reasonably respond.

Makewhol e | ssues

The Board affirmed the conclusion of the ALJ that Respondent bargai ned
in good faith after bargaining began. |t determ ned that makewhol e
shoul d be cut off on the date Respondent first offered to bargain on
the grounds that this was earliest date that bargaining could be said
to have begun. It also affirmed the decision of the ALJ that Sun
Harvest was not a conparable contract. The Board found that a 10
percent makewhol e formula was conpatible with all the evidence
presented and that General Counsel's 10 percent formula was
reasonable. It therefore adopted the formula recomended in CGenera
Counsel's brief. 1In the absence of a conparable contract, the Board
applied the Adan1Da|Eg/Fickan1fr|n e benefit factor and EE W Merritt
Farms (1988) 14 ALRB No. 5 (Lu-Ette Farns, Inc. (1982) 8 ALRB No.
55) interest rate fromthe date of its order.

Concurring and Di ssenting Qi nion

Chai rman Davi di an dissented fromthe majority opinion only insofar as
he woul d grant Respondent's Mtion for Reconsideration of the Board's
initial award of the makewhole remedy in light of the subsequent Court
of Appeal Decision in WIlliamDal Porto and Sons v, Agricultural Labor
Rel ations Board (1987) 191 Cal . App.3d 1195. Chairnman Davi dian does
not believe that the court has conclusively ruled out application of
the Dal Porto standard to every case in which no bargaining occurred.

* * *

This Case Summary is furnished for information only and is not an
official statenent of the case, or of the ALRB

* * *
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STUART A. WEIN, Adm nistrative Law Judge:
On 28 Cctober 1981, the Agricultural Labor Rel ations Board
(hereinafter "ALRB" or "Board") issued a Decision and Order in the
above-captioned proceeding, finding, inter alia, that Respondent( s)
Abatti Farns I nc., and Abatti Produce I nc., hereinafter "Abatti"
or "the Oorrpany"1 Vi ol ated Labor Code section 1153( e) of the
Agricultural Labor Relations Act (hereinafter "ALRA" of "Act") hy
refusing to bargain following its unlawful assistance in a Decenber
1978 decertification campaign. Respondent was further found to
have viol ated section 1153( ¢) by its discrimnatory discontinuation
of the rapini crop prior to the 1978-79 harvest. Finally,
Respondent was found to have violated section 1153( a) and (c) of
the Act by its discrimnatory |ayoffs of enployees Cenente
Fernandez, Gregoria Fernandez, Jose Armando Fernandez, Francisco
Salas, Maria Valdez, and Maria de |a Luz Torres, and by its
discrimnatory suspension of Rosa Briseno.
The Board directed that Abatti:

&1) "Make whole all agricultural enployees enpl oyed by

espondent in the appropriate bargaining unit at any tinme.

during the period of Decenmper 27, 1978, to the daté on which

Respondent conmences bargai ning which results in a contract or

a bona fide inpasse, for all |0sses of Paﬁeor ot her econom ¢

| osses they have incurred as a result o spondent ' s ref usal

to bargain’in accordance with the formula set forth in Adam

Dairy, 'dba Ranch Dos Rios, (April 26, 1978) 4 ALRB No. 24,

lus’interest conputed at seven percent per annum (citations
gmtted) (Para. r2rp(e)). P P (

‘Abatti Farms, | nc., and Abatti Produce, | nc., have operated
only under the nane Abatti Produce, I nc., since 1981. See RI.
Vol 7V, p. 107.)



2. "Make whole its enployees for any | oss of pay or other
econom ¢ | osses they have suffered as a result of Respondent's
di scontinuance of tHe rapini crop (1978) plus interest on such
suns at the rate of seven percent per annum (Para. 2(c)).

3. Make whol e G emente Fernandez Gregoria Fernandez, Jose Armando
Fernandez, Francisco Salas, Maria Val'dez, and Maria de |a Luz
Torres for any |oss of paK or other economc |oss they have
suffered as a'result of their discharge or layoff, reimbursenment
to be made in accordance with the fornula established by the Board
inJ &L Farns (August 12, 1980) 6 ALRB No. 43, plus interest at
a rate of seven percent per annum (Para. 2(a)) .

. Make whol e Rosa Briseno for any | oss of pay and ot her economc
sses she has suffered as a result of her suspension, plus
terest on such sumat the rate of seven percent per annum (Para.

4
| o
in
2 (

(@n
~

Respondent's petition for review was sumarily denied by the
Court of Appeals for the Fourth Appellate District, Dvision One, on 2
March 1983. Hearing was denied by the California Supreme Court on 4 My
1983.

The parties were unable to agree on the amount due any of
Respondent's enpl oyees, and on 21 June 1983, the Regional Director of
the ALRB (EI Centro Region) issued a "Notice of Matter in Controversy
and Notice of Hearing" (GCX 1. 1). A Mikewhol e and Backpay
Specification issued on 15 Cctober 1983.

2F&espondent's motion to dismss regarding this issue was granted at
hearing because of a |ack of proof that the crew suffered any (backpay)
| osses as a result of the 1978 crop discontinuation. Indeed, the
enpl oyees nerely worked for Ben Abatti's brother-in-law, Al bert Studer
during the relevant period. See 7 ALRB No. 36, supra, at pp. 11-12
Said ruling was without prejudice to inclusion of the rapini workers in
t he bargai ni ng nakewhol e portion of the remedy. See discussion infra
(R.T. M. XM, p. 7.)



(ax 1.2.)°

Respondent filed its Answer to Mkewhole and Backpay
Specification on 9 Novermber 1983 (GCX 1. 3), and a Supplenmenta
Answer 5 Decenber 1983 (GCX 1. 5) .

Hearing was held before ne in El Centro, California, on
54 dates between 7 Decenber 1983 and 25 Septenber 1984. 4

During the hearing, General Counsel sought and was
granted | eave to amend its pleadings. On 13 February 1984, a First
Amended Makewhol e Specification issued (GCX 1. 7); on 7 My 1984 a
Second Anended Makewhol e Specification issued (GCX 1. 8). A First
Amended Backpay Specification issued on 20 January 1984 (QCX
1.6), and an Anendnent to First Anended Backpay Specification to
Conformto Proof issued on 17 Septenber 1984, By way of post-
hearing briefs, the parties summarized their

_ That specification alleged, inter alia, that Respondent had
failed and/or refused to provide the_necessary payrol| records to
comput e makewhol e and backpay liability so that the docunent
contai ned estimates which gauged Respondent's total liability to be
in excess of $18,000, 000. or its part, Respondent contended that
as it was still appealing the propriety of the Board's underlying
decision by Petition for Certiorari to the United States Suprene
Court, i1t was under no |legal obligation to provide the requested
information. The United States Suprene Court deni ed Respondent's
Petition for Certiorari on 31 CQctober 1983. Further docunentation
was provided by Respondent on 16 Decenber 1983 after conmencenent of
the conpliance proceeding, which led to the issuance of amended
specifications discussed, infra.

“The hearing was interrupted for significant periods of tine
bet ween Decenber-January 1983-84 due to conflicts in the schedul e
of counsel and/or w tnesses, and between March-June 1985 and July-
SePtenber 1984 due to the pendency of two proposed unil ateral
settlenents ultimtely rejected by nyself and the Board and/or
wi thdrawn by the parties. By order of the Superior Court for
InPerlaI County all proceedings were stayed trom Cctober 1984 to
July 1985.

4



positions and provided revised makewhol e/ backpay cal cul ati ons
concerning each of the contested issues.

Either by way of pleading, notions, stipulations, or
references in post-hearing briefs, the parties have contested the
fol | ow ng:

| SSUES
A. Backp aXuDue Di scrim natees Rosa Briseno, Maria Val dez, Maria

de la Luz Torres, Clenente Fernandez, Gegoria Fernandez, Jose
Armando Fernandez, Francisco Sal as

The parties dispute the nethodol ogy of conputing the net
backpay for Francisco Salas and Maria Val dez (CGeneral Counsel and
Charging Party suggest a "daily" conputation; Respondent suggests
"quarterly" calculations pursuant to the NLRB's formula in F. W
Vol worth Co. (1950) 90 NNRB 289 [ 26 LRRM1185]), as well as
whether or not M. Salas diligently sought interim enploynent

during the backpay period. The entire entitlenent of the
Fernandezes is in dispute as General Counsel and Respondent suggest
that all backpay shoul d be stricken because of the discrimnatees’

I ntentional conceal ment of interimearnings. Additionally, the
backpay period for the Fernandezes and M. Salas is also in dispute
as CGeneral Counsel questions the adequacy of the conmpany's offer of
reinstatenent, and Respondent suggests that backpay shoul d be
conmpiled only through 23 May 1979 -- when M. Salas briefly
returned to work for Abatti.

B. (Bargaining) Mikewhol e Cal cul ations

The parties disagree on virtually all aspects of this



i ssue including the period of liability, the identity of the
enpl oyees entitled to nakewhole (i . e., whether the asparagus
harvesters should be included), the conparable contracts to be
utilized in order to determne prevailing wage rates and the
calculation of fringe benefits ow ng.

Al'l parties were given a full opportunity to
participate in the proceedings, and General Counsel, Respondent, and
Charging Party filed post-hearing briefs. Upon the entire record,
i ncluding ny observation of the demeanor of the w tnesses, and after
consi deration of the briefs and arguments submtted by the parties,
| make the fol | ow ng:

H NDI NGS
. BACKPAY | SSUES
A. Mt hodol ogy of G oss Backpay Cal cul ations

General Counsel has utilized a crew averaging method for
cal cul ating gross backpay due each of the seven-naned
discrimnatees. The gross figures were derived on a daily basis by
mul tiplying the total hours worked (by Jose Rios' crew for al
named di scrimnatees except for Rosa Briseno who was a nenber of the
Pedro Pal acio crew) by the respective pay rates, and dividing the
total daily pay-out by the nunber of workers in the crew for that
day. This quotient woul d provide the average daily gross earnings
per crew menber. (See GCX 1. 6, Anmendment to First Amended Backpay
Specification to Conformto Proof.)



According to Ben Abatti, the thin and hoe enpl oyees
worked for ten, eleven nonths per year, with [ittle or no work in
July or August. (R.T. Vol. XV pp. 34, 35.) This work force varied
fromapproxinmately 40 to 75 during the backpay period, with the
enpl oyees divided up into two crews -- the larger Palacio crew wth
up to 45 workers, and the smaller Rios crew with sone 25 peopl e.
Wrk needs woul d determne which if any of the crews would be
enpl oyed during a given period. The specification suggests that
the Rios crew discrimnatees coul d expect work on 9-28 days per
month during the 10-11 nmore "active" nonths of the year. The crews
were paid weekly, based on the existing hourly rate for thin and
weed enpl oyees.

No party has challenged this calculation of gross
earnings, which I find to be reasonable, appropriate and in
accordance with typical formulae utilized by this Board as well as
the NLRB.® See P. P. Mirphy Produce Co., Inc. (1982) 8 ALRB No.

54, NLRB Case Handling Manual, Part |Il, section 10542

B. Individual Discrimnatees

1. Rosa Briseno

Ceneral Counsel has conputed the backpay ow ng M.

°| reconmend t hat gross earnings attributed to M. Salas for the

period June 25-27, 1979, be deleted in light of the payrol
docurent ation and testinony of Board agent Jose Carlos to the
effect that only 1-3 nenbers of the R os crew worked on those days.
See @AX61. R.T. Vol. XXX pp. 64-65, 70-71, 74,



Briseno for the two ( 2) days work | ost ® by the crew averaging

met hodol ogy (Pedro Palacio's crew) discussed above for Novenber 28

($29.60) and 29 ($24.05), 1978. This calculationis unchallenged
by any party. | find that she is thus owed the sumof $53. 65 plus
interest as discussed infra.

2. Mria Val dez

G oss backpay for Ms. Val dez has been conputed on a

daily crewaver aging basis for the period 13 Decenber 1978 through
24 January 1979.% Interimearnings fromPedro Padilla's |ettuce
harvesting crew (Respondent) were deducted for the periods 26
Decenber through 30 Decenmber 1978 and 2 January 1979 through 24
January 1979. General Counsel has determned that net backpay of
$92.90 was owing Ms. Valdez for the nonth of Decenber (and $3.05
holiday pay differential lost)® with $91.80 owing for January and
$2.81 holiday pay lost, for a total owing of $189.86 plus interest.

®See 7 ALRB No. 36, ALJD pp. 38-40, 59-61, for discussion of
the circumstances surrounding the conpany's unlawful 2-day
suspension of Ms. Briseno. The parties stipulated that Ms. Briseno
was not entitled to the Thanksgiving holiday pay alluded toin the
ALJ decision (7 ALRB No. 36, ALJDp. 39, fn. 63), because the
Pal acio crew did not work the day subsequent to the legal holiday
(pursuant to the then-existing contract). (R.T. Ml. XlII, p. 31.)

"The date of Ms, Valdez' layoff fromthe Ros crew See 7
ARBN . 36, AJD, pp. 34, 36.

8She returned to the Rios crew on 25 January 1979.

Hol | day pay equals the daily average of pay earned during the
payrol | week immediately preceding the holiday. (GCX 23, p. 38.)

8



Respondent produced payroll records (RX 2) reflecting
that Ms. Valdez was hired as a waterperson in the Padilla lettuce
harvesting crew comrenci ng 19 Decermber 1978 and received the
foll owi ng pay which was not reflected in the specification because
there were no anticipated gross earnings for those dates:

HOURS RATE TOTAL
Dec. 19 6 $3. 70 $22. 20
Dec. 20 6 $3. 70 $22. 20
Dec. 21 5 $3. 70 $18. 50
Dec. 22 7 $3. 70 $25. 90
Jan. 16 2 $3. 76 $7.52
Jan. 18 6 $3. 76 $22. 56

The entire predicted gross earnings conputed by CGeneral
Counsel for the relevant period (13 Decenber 1978- 24 January
1979) thus totaled $623.40 ($224.50 Decenber, $398. 90 January).
Ms. Valdez' interimearnings fromthe Padilla crew total ed $571. 47
($221.08 for Decenber and $350. 39 for January). She was thus out-
of -pocket in the sumof $51.93 (including holiday pay differential)
for the period in question.

Al'though not referred to in Respondent's Post-Hearing
Brief, it is clear that General Counsel's calculation does not
provide full crediting for interimearnings because the latter do
not mesh exactly with the daily gross cal culations. As the work
involved merely a transfer of crew and job function with the sane
conmpany (Respondent) for a fixed and extrenely |imted period of
time it would seemthat rigid adherence to the Board's usual

9



dai Iy formula woul d provide a windfall to the discrininatee. |
note specifically that the hours and rate of pay of the interim
enpl oyment were simlar to those of the predicted gross work. Ms.
Val dez was predicted to have worked 24 days at $3.70 per hour with
the Rios crew, she actually worked 27 days at $3.70/$3.76 per hour
with the Padilla crew during the interimperiod.* General Counsel's
cal cul ations therefore overstate the backpay ow ng as envisioned by
the California Supreme Court in N sh Noroian Farns Co., Inc. v.
Agricultural Labor Relations Board (1984) 35 Cal. 3d 726" as wel |
as by this Board in Verde Produce 10 ALRB No. SS. 13| recommend that
Ms. Val dez be awarded the sumof $51.93* plus interest for the
(partial)

0See Sunnyside Nurseries, Inc. (1977) 3 ALRB No. 42, nmodified
on ot her grounds in Sunnyside Nurseries v. Agricultural Labor
Relations Bd. (1979) 93 Cal . App.3d 922; J &L Farnms (1980) 6 ALRB
No. 43.

Y note that the nunber of hours worked by the discrininatee
in interimenployment was necessarily |ess than what she would have
worked as a nmenber of the Rios crew, since her interimwage rate
was at times higher than that of the gross enploynent, and the
total interimearnings were | ess than predicted gross wages.

The Suprene Court thereby hypothesized the situation where
an enpl oyee repl aced a steady ful | -ti me Wednesday t hrough Sunday
job wth simlar full-tine Thursday through Tuesday interimwork
?nd sufgfgest ed that Monday and Tuesday wages shoul d not be exenpt

romof f set.

B find that Ms. Valdez' work with the Padilla crew was true
substitute enpl oyment for her previous work with the Rios crew

14$3. 42 for Decenber 1978; $48.51 for January 1979.
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seasonal ©° loss of pay due her as a result of Respondent's
unlawful layoff and failure to reinstate her to her former
position with the Ros crew.

3. Mria de la Luz Torres

Backpay for Ms. Torres has been cal culated by the daily
crew averagi ng net hodol ogy (Rios crew) for the period 13 Decenber
1978 through 6 March 1979 (the respective dates of Ms. Torres'
| ayoff and return to the Rios crew). She did not find enpl oyment
during the interimperiod. General Counsel has thus conmputed the
amount owi ng (including holiday pay) to be $1, 348.27 plus interest.
(X 1.6, Arendnent to First Amended Backpay Specification.)

Ms. Torres testified that she sought work during the
interimperiod at two sewing factories in Los Angeles (with an
aunt) as well as a cannery and two sewing factories in San Pedro
(with her godparents). She could not recall the precise dates or
even approxi mate the number of times per week she sought work
during the interimperiod, but did renenber filing for unenpl oyment
and denied any illness, vacation or picketing activity during this
time.

Ms. Torres could not recall seeking any agricultural work
during this period or renenber the precise dates of departure from
and return to the Inperial Valley. The

The sane result woul d obtai n under the NLRB s Vol wort h
quarterly formula, assumng that credit were given for each day of
I nteri mwork.
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di scrimnatee had no previous sew ng experience, but studied sew ng
in Mexicali while in secondary school. Nor had she previous
agricul tural experience except for work with Respondent that she
commenced after inmgrating in April 1978. Because she wanted
"sonething better than working out inthe field", M. Torres sought
work in the Los Angel es area where there were nore possibilities
(factories). (R.T. Vol. XXV, p. 83.) Shereturned to Abatti on
6 March 1979 (as soon as she learned of her recall) where she worked
t hrough Novenber 1983.

| conclude that Ms. de |a Luz Torres was reasonably
diligent (albeit unsuccessful) in seeking interimenployment --
whi ch issue was not raised in Respondent's Post-Hearing Brief. She
s thus owed the sumof $1,348.27 plus interest, as clained in the

amended speci fications.

4. Francisco Sal as

a Facts;

M. Salas denied unavailability for work during the
backpay peri 0d™® due to illness, !’ vacation, union activi ty, school,
or jail. He denied working under any other nanes or social

security nunbers. He would look for work 2-4 days per

- 1813 Decenber 1978 thr ough 3 February 1984, see di scussion
infra

M. salas spent approxi nately 15 days in Mexi co during July
1981 due to the death of his father. A though the discrimnatee
conceded not | ooking for work during this tine, the specification
does not allege projected gross earnings for the dates in question.

12



week in December 1978, and 4-6 days per week thereafter by going to
Cal exico to speak with | abor contractors, or to conpanies (e. Q. ,
Bruce Church and Bud Antle), as well as to Wite Wng Ranch in
Arizona. Salas would often be acconpani ed by other menbers of his
farmng comunity from Mexicali (including menbers of the Fernandez
famly), sonetines arriving as early as 1:00-2:00 a. m. in these
efforts.

Salas could recall interimwork at the follow ng: Abatti,
Juan Reyes, Sun \West, El Don, and Hyder Ranch. He did not keep
records of all interimearnings during the backpay period, and his
wife threw out at |east some check stubs reflecting such work. By
review of payroll documentation, the parties stipulated to interim

earnings for the follow ng places and dates:

1979 Enpl oyer

May 21, 23 Abat t i 8
.ilénez 1l,, 225 4, 6-9, 11-13 n Vest

1980 Enpl oyer
February 24 Hori zon Harvest
Qct ober 9 Anaya

Cct ober 10-11, 13-14, 17 El Don

83al as coul d recal | returning to work for Abatti for only one
day. On the second day, Salas testified that he reported to work
but that foreman Rios said there were no orders to take him(or the
Fernandezes). See R. T. Vol. XXX, pp. 12-13. This testinmony was
confirned by Cenente Fernandez. R. T. Vol. XVIIl, pp. 29-30, 33.
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Novenber 18-29
Decenber 1-23

1981
January 6-31

February 2-3, 9-10

March 31
April 3-30
May 1-13
June 6-30
July 1-6

1982

January 23-30
February 1-12
March 19-31
April 1-9, 24-30
May 1-21

June 12-30
July 1-12
November 4-5
Novenber 27-30
Decenber 1-22

1983
January 3-18

14

Hyder Ranches
Hyder Ranches

Enpl oyer

Hyder Ranches
Hyder Ranches
Hyder Ranches
Hyder Ranches
Hyder Ranches
Hyder Ranches
Hyder Ranches

Enpl oyer

Hyder Ranches
Hyder Ranches
Hyder Ranches
Hyder Ranches
Hyder Ranches
Hyder Ranches
Hyder Ranches
Arauj o &
Qi llen Hyder
Ranches Hyder
Ranches

Enpl oyer
Hyder Ranches



March 11-31 Hyder Ranches

April1-12 Hyder Ranches

May 2-18 Hyder Ranches

June 15-30 Hyder Ranches

July 1-12 Hyder Ranches

Novenber 28-30 Hyder Ranches

Decenber 1-31 Hyder Ranches
(RX 27)

As reflected in the payroll data, M. Salas comenced
"regul ar" seasonal work at Hyder Ranches (Arizona) in the grape
vineyards, pruning during the winter nonths, thinning in the
spring, and harvesting in the early summer. During "slack" seasons
when there was no work, Salas would return to Mexicali where he
woul d col | ect unenpl oyment, and seek interimwork. Salas mssed the
early pruning season in the fall of 1981 because he was unable to
obtain transportation.

The conpany handwriting expert -- Russell F. Scott®® --
t he senior docunent exam ner of the San Diego County Sheriff's
Ofice -- identified cash wages of 10-27-81, 10-28-81 and 10-29-81
for Araujo and Quillen issued to enpl oyee Francisco Ramrez as
bei ng signed by the same person (Francisco Sal as) who signed RX 126
(Salas* UFW aut hori zation card) and RX 128 and 129 (Abatt i
paychecks.) The social security nunbers on the docunents differ

%] found M. Scott to be a particularly conpelling wtness -
- straightforward, precise, and cautious in judgment. He
oftentimes declined to render opinions regarding docunents he coul d
not definitively analyze.
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only in the first and last digit.

Sal as cl ai med expenses20 for his weekend trips back home
to Mexicali while enployed at Hyder, for which he paid $20.00 round-
trip weekly with one or two exceptions per year when he would work
Sunday and thus stay in Arizona the entire week. General Counsel has
set forth this claimof $10.00 per week for sixty-nine weeks as the
di fference between Salas' transportation costs while at Hyder
Ranches conpared to the $7-10 per week transportation expense he

incurred while at Respondent.?

Theses expenses have been broken down as follows (see
Amendment to First Anended Backpay Specification to Conformto
Proof :

1980: 5 trips x $10/trip = $50.00
1981: 17 trips x $10/trip = $170.00
1982: 27 trips x $10/trip = $270.00
1983: 20 trips x $10/trip = $200.00

Tot al $690. 00

A claimfor roomand board has been wi thdrawn pursuant to
Salas” inability to recall any monetary differential between these
interimcosts and his ordinary Mexicall-area expenses while enpl oyed
wth Abatti. (See East Texas Steel Castings Company, Inc. (1956)
116 NLRB 1336 [ 38 LRRM1470].)

. 2Lt hearing, | took under subm ssion Respondent's notion
to strike the Salas expense claimon the basis that the First
Anended Specification (GCX 1. 6, which issued 20 January 1984)
contai ned no such claim After having reviewed the parties'

ositions on this matter, including the Declaration of Merrill F
orns, Jr. in S%Pport of Respondent's Mdtion to Strike the Sal as
Expense Claim and General Counsel's Mtion to A||OMITeStIﬂDn¥
Re?ardlng Francisco Salas' InterimEarnings, | deny Respondent's
motion, There is no evidence of any intention of wongdoing on the
art of counsel or the discrimnatee in the del ayed presentation of
his portion of the case. M. Salas' absence fromthe state
adequat el y exglalns the tardy conpilation of data. Respondent has
known about the expense claimsince 2 Decenber 1983, and it was
onIK during the period 20-27 January 1984 that its expectations
m ght have been affected. In any event, full hearing on the issue
has been held, and | find no prejudice to Respondent "by
consi deration of the issue on the nerits.
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In January 1984 (while working at Hyder) M. Salas
recei ved Respondent's |etter offering reinstatement (RX26). In
response, Salas went to foreman Rios' house on two occasions but
the latter was not in. Salas did not personally return to Abatti
to seek his fornmer job because he did not have transportation.
Sal as also testified that he spoke with Cenente Fernandez about
the matter, but did not acconpany Fernandez to Respondent's
prem ses as he was awaiting W2 forns fromhis Hyder Ranch foreman.
Fernandez spoke to foreman Rios (at |east on behalf of the
Fernandez famly -- see R. T. Vol. XX p. 47) and communi cated
(to Salas) Rios representation that work was finished at that tine
and' that there would be no work until the (spring) onions.

b. Analysis and Concl usions:

(1) Backpay Period

Respondent suggests that M. Salas' backpay shoul d be
tolled effective 23 May 1979 -- following his return to Abatti.
(Respondent Post-Hearing Brief pp. 117-118.) As | understand the

conpany's argunent, payroll records reflecting M. Salas'

reenpl oynent on 21 and 23 May 1979 prove that the discrininatee
abandoned his work following May 23 and falsified his testinony to
cover up this intentional abandonment. The record does not support
the inference Respondent woul d have me draw. No wi tness was
presented to refute M. Salas' recollection that foreman R os
stated that he had no orders to take back Salas (or the

Fer nandezes) as described by Salas and O enmente Fernandez.
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Al though under the circunstances (see discussion infra), | give
little weight to the testinony offered by the Fernandez famly, M.
Sal as recol | ection stands uncontradicted, and | believe himto be
credible inthis regard. | thus conclude that he was not properly
reinstated on 23 May 1979.

Wth respect to the tolling of liability in January 1984

- followng the at-hearing offer of reinstatement mailed to the

discrimnatees -- CGeneral Counsel clains that Salas relied upon
the Fernandezes to seek work (see General Counsel Post-Hearing
Brief, p. 5), and when the latter were unsuccessful he (Sal as)
did not make further efforts. Salas testified that he did not
personal Iy report to Abatti because of the assertions of Fernandez
that Rios' crew was not working and that they would be called when
the next work occurred in the onions (in the spring). Salas
testified that he went to Rios house on two occasions, but that the
foreman was not home. Thus, the discrimnatee never nmade personal
contact with any agent of the conpany.

| am concerned about Respondent's version of events? --
particularly in light of the absence of testimony of foreman Rios.
The narration of the Fernandezes stands unrefuted, although

Fernandez never specifically referred to speaking with

22I't i's unclear whether the lack of availability of work with
the conmpany was necessitated by the conpany's proposed
di scontinuation of operations, or was but a ploy to avoid meeting
its obligation as required by the original Board order. Nor do |
know what comunications, if any, transpired between M. Salas and
Abatti personnel through the date of the onion (spring) harvest.
Since these matters occurred at or follow ng the hearing, they were
never fully litigated at this conmpliance proceeding and | make no
findings thereon.
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Rios on Salas' behalf in this matter, but only for his famly. It

thus appears that the present record is inadequate to determ ne
whet her Franci sco Sal as received a bona fide offer of reinstatenent,
ti mel y?* responded to such of fer, and/or should be entitled to
backpay for any period post-Decenber 1983.2* | thus recomend that
this portion of the conpliance case be remanded® to the Regi onal
Director for investigation of the aforecited issues. | recomend
that the Regional Director be further instructed to report to the
Board when these matters have been fully resolved, and in any event

no |ater than one year from

2| find that M. Salas made reasonabl e efforts to tinely
respond to the January 1984 offer of reinstatenent by going to
foreman Rios honme on'two occasions, and by relying upon hi's friend,
Cl emente Fernandez, for information to the effect that there was no
work being offered at the tine.

24X 27 reflects interimearnings (at Hyder Ranch) through
January 25, 1984. It appears that such wages mght well fully set
off any predicted gross earnings (based on other predicted gross
earnings for the previous January periods). However, | amreluctant
on this record to draw such a conclusion, particularly where it
appears that General Counsel has not conpleted the gross backpay
portion of the specification follow ng Decenber 15, 1983. (See
AnEnP@Fnt to First Amended Backpay Specification to Conformto
Proof .

2The enpl oyer woul d have the ultimte burden of persuasion on
the issue of the validity of the offer of reinstatement. The Board
has the initial obligation to produce enployees to testify on their
understanding of the offer, NLRB v. Consolidated Press Carriers,
Inc. (2d Gr. 1982) 693 F.2d 277 [111 LRRM3130]. Nor is the
enpl oyer required to offer reinstatement on a second occasion to the
discrimnatee where a valid offer had been made an the enpl oyee
failed to respond to such offer. See Dennis G Mietta and Frank M
Mai etta dba Maietta Contracting (1982) 265 NLRB 1279 [112 LRRM
1195], enforced NLRB v. Miietta & Maietta dba Miietta Contracting
(3rd Cir. 1984) 729 F.2d 1448. Because in the instant case the
offer was nmade during the hearing and the events which woul d suggest
its bona fides (e. g., the cessation of operations) occurred
subsequent to the major part of the proceeding, further inquiry is
required.
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the date of the Board's Supplenmental Decision and Order. |
conclude that the gross amounts ow ng through Decenber 15, 1983,

for M. Salas are fairly reflected in the Arendment to the First
Amended Backpay Specification. | wll discuss the net amounts ow ng
for this period of time infra.

(2) Mtigation

Respondent suggests that M. Salas' backpay claim
shoul d be stricken for failure to use reasonable efforts to mtigate
damages (i .e., diligently seek interimenploynent) during the
liability period (Resp. Post-Hearing Brief pp. 110-113). |
disagree. H's description of 4-6 days/week efforts to seek work,
contacts with [abor contractors and conpanies, etc., reflect
reasonabl e diligence in this regard. (See CGeorge Lucas & Sons
(1984) 10 ALRB No. 6, Pet. for Rev. dismssed by . App., 5th
Dst., August 13, 1984.) Athough his recollection was at tines

faulty, M. Salas attenpted to reconstruct his efforts to seek work
In a sincere manner. He was not prone to exaggeration and readily
conceded that General Counsel's original contentions with respect
to the expense claimwere erroneously overstated. That he was
unsuccessful for significant portions of tine during the backpay
period does not alter this conclusi on. % | woul d deny Respondent's
request to strike backpay owing on this basis.

26\ t nesses cal | ed by Respondent during the (bargaining)
makewhol e. portion of the case described the extremely high (26-40
percent) unenploynent rate in the Inperial Valley during this tine
period. R.T. Vol. XLIV, pp. 161-162? XM, pp. 92-96.
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(3) Net Backpay Calculations .-- "Dailies v.
Quarterlies"

Respondent contends that General Counsel's daily fornula
shoul d be replaced by the NLRB's quarterly® fornula because M.
Salas was (1) enployed at APl as a steady, year-round enpl oyee, and
(2) Salas was engaged in true substitute (interin enploynent at
Hyder Ranches.

The policy of the Act is to restore the discrimnatee to
t he same position he/she woul d have enjoyed had there been no
discrimnation. Arnaudo Brothers (1981) 7 ALRB No. 25, rev. den.,
Third App. Dist., March 19, 1982, citing Maggi o-Tostado (1978) 4
ARBN. 36; N.L.R.B. v. Robert Hws . (6th Cr. 1968) 403 F. 2d
979 [ 69 LRRM2730]; N.L.R.B. v. U.S. Ar Qonditioning Grp. (6th
dr. 1964) 366 F.2d 275 [57 LRRM20638] .

In Sunnyside Nurseries, Inc., 3 ALRB No. 42, nodified on
other grounds in Sunnyside Nurseries v. Agricultural Labor Relations
Board (1979) 93 Gal.App.3d 922, the Board set forth a fornmula

cal cul ating backpay on a daily basis. Wile it has since authorized

the cal cul ation of backpay to be made on a weekly basis, or by any
met hod that is practicable, eguitable, and in accordance with the
policy of the Act (Butte View Farns, 4 ALRB No. 90, aff’'d Butte
View Farns v. Agricultural Labor Relations Board (1979) 95

Cal . App.3d 961), the Board has adhered to the daily nethod of
conputation in Hgh and Mghty Farns (1982) 8 ALRB No. 100,
affirmed by &. App., 4th Dist., Dv. 2, August 9,

2TE. W \Vdolworth Co. ,  Supra.
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1984, hg. den. Qctober 18, 1984, because of the sporadic seasona
nature of agriculture in California. The quarterly Wolworth
formula of the NLRB was therefore presunptively held inapplicable
to cases decided under the ALRA

Wil e the Board's general use of the daily fornula was
approved by the California Supreme Court in N sh Noroian Farns v.
Agricul tural Labor Relations Board (1984) 35 Cal.3d 726, that court
cautioned agai nst application of "dailies" to all situations. The

Board thereafter agreed with the court's reasoning that "true
substitute enpl oyment” should be considered a direct replacenent
for gross backpay earnings, and that interimearnings should not be
arbitrarily discounted because the actual days are different. Verde
Produce Conpany, Inc. (1984) 10 ALRB No. 35.

In Abatti Farns, Inc. v. Agricultural Labor Relations
Board (1986) 176 Cal.App.3d 1069, the Court of Appeal, Fourth
Appel | ate District, Division One, rejected the Board' s daily backpay

cal cul ations and renanded for recal culation on the basis of the
Wolworth fornula. There, the discrimnatees were steady, year-
round enpl oyees and the record disclosed a substantial differential
in the anounts invol ved when the backpay was cal cul ated under the
Wol worth fornula as conpared to the daily fornula. In the instant
case, although it mght be suggested that the difference in the
ultimate calculations is not so
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28 and the nature of M. Salas work with the conpany was

great,
described as 10-11 nonths per year (wth the enpl oynent varying
from9-28 days per nonth) as opposed to the "steady year-round

enpl oynent” described by the Court of Appeal in Abatti v. ALRB,
supra, | note that the gross enployment for M. Salas was identical
to that of certain discrimnatees in the latter case. Indeed, M.
Sal as was a nenber of the same (Ri os) thin and weed crew as
discrimnatees Herlinda Avitua, Jesus Sol ano, and El ena Sol ano.
Their respective backpay periods are at |east partially
overlapping. | thus find that the latter decision is applicable
precedent for-the instant factual context requiring the Wolworth
cal cul ations, which | have attached as Appendices A and B. See CCP
section 1911; County of Los Angeles v. Continental QCorporation
(1952) 113 Cal . App. 2d 207, 219.

At the tine of this witing, the final status of the

Abatti v. ALRB decision renmained unclear, as the period in which to

request/be granted hearing fromthe California Suprene Court had
not run. |If the decision were no |longer operative, | would
recomend application of the daily formula as the nost appropriate
based on this record because M. Salas |ost essentially "regular”
work as a member of the Rios thinning crew due to Respondent's
discrimnation. Through daily efforts, he

““There is a 12%differential between the quarterly and daily
cal cul ations: Under the daily formula, the total owing is
$32,324.24; under the quarterly formula, the total owing is
$28,424.46: 28,424.46 divided by 32, 324. 24 equals 88% Note, in
both cal cul ations, | have excluded gross earnings for the periods
June 25-27, 1979, and Cctober 27-29, 1981, as discussed supra.
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found a number of irregular, short-terminterimjobs to support
himself and his famly. Only in 1980 did he find nore "regul ar”
work at Hyder Ranches —but the latter fluctuated with the (grape)
seasons, and cannot be said to truly substitute for his thinning
work with APl. Rather, he followed the grape season, pruning in
the winter, thinning in the spring, and harvesting in the sumer,
working 7-9 nonths rather than the 11+ nmonths he coul d have
expected to work had he not been unlawfully laid of f. The
"seasonal ity" of the grape cultivation process is thus not
conparable to or a direct replacenent for the nore steady thin and
weed work. Unlike the situation with respect to discrimnatee
Maria Val dez, who returned to the sane conpany to work the same
season at the sanme (or higher) rate only in a" different job
category, M. Salas found hinself with the pattern of interim

enpl oynent characteristic of California agriculture --which woul d
seemto present the type of factual record consonant with daily
calculations. |If the status of Abatti v. A.L.R.B., supra, were

changed, | would reconmend that General Counsel's (daily)
cal cul ations contained in the Anendnent to First Anended Backpay
Speci fication be approved. %

Pursuant to applicable NLRB precedent, whether dailies

“As reflected in General Counsel's Amendnent to First Anended

Backpay Specification to Conformto Proof, the amount owing M.
Salas Is $32,324.34 plus interest which sumincludes reinmbursenent
for expenses for weekly trips to and from Mexicali as per M.
Sal as' testimony, and excludes the three-day period of conceal ed
interimearnings at Araujo and Guillen, as well as the three-day
period in June 1979 when no gross earnings could reasonably have
been expected for M. Salas.
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or quarterlies are utilized, no credit should be given for days of
interimwork which woul d not have coincided with gross earnings
based on the two-fold rationale that (1) there is no occasion for
the discrimnatee to attenpt to mnimze his/her |oss of earnings
during a period when no gross earnings were attributable; (2) in
the "nmoonlighting" situation, where a discrimnatee has held a
second job prior to the commssion of the unfair |abor practice, and
continued to hold it during the backpay period, the earnings from
that (second j ob) are not deductible as interimwages. See NLRB
Case Handling Manual section 10600; San Juan Mercantile Corp. (1962)
135 NNRB 698, 699 [49 LRRM1549]; Brotherhood of Painters (Spoon
Tile Co.) (1957) 117 NLRB 1596, 1598 [40 LRRM1051].%

5.  The Fernandezes

a. Fact s:

(1) Gegoria Fernandez

M's. Fernandez denied unavailability for work
during the backpay period (13 December 1983 through 27 January
1984) due to incarceration, vacation, picketing activities,
hospitalization, housekeeping duties, illness to herself or

,30I have made an exception with respect to certain interim
earnings of M. Salas during the periods July 1981, 1982, 1983, as
General Counsel has includéd a request for 'vacation pay (paid during
this month) as well as expense clains for those periods. As such
there would seemto be no reason in logic or equity to exclude t he
interimearnings of that nonth because the vacation paK was not
received on a particular day that he was worki ng, or the expenses
fell on a day of no predicted gross earnings. See NLRB Case
mndllbgg Manual section 10610;" H gh and Mghty Farns (1982) 8 ALRB

: , supra.
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famly (9 children), and she further denied |eaving the Inperial
Val l ey or ever refusing work during this tine.

Ms. Fernandez described her efforts to seek work as
follows: She would | ook (always with her husband C emente
Fernandez) some 4-5 days per week (3-4 days per week when work was
scarce) by going to the buses at the "hole" in Calexico, inquiring
of various |abor contractors, conpanies (e. g., Courmet and Neuman
Seed), and the union hiring hall for dispatch. Ms. Fernandez
stated that she turned over all of her pay stubs and work history
information to General Counsel prior to the hearing. From these
records, Ceneral Counsel and Charging Party (but not the Conpany)
stipulated to Ms. Fernandez' interimearnings which reflected

sporadic enployment with the follow ng enmpl oyers:

1979 Enpl oyer

March 12 Sun West

March 17 - April 3 El Don

May 4 - June 2 Sun West

1980 Enmpl oyer
February 29 - April 9 Reyes

May 1 Araujo & Quillen
May 3, 9 Reyes

My 19, 20 C. P. Mrtinez
June 6, 7 Hor i zon- Har vest
Qct ober 9 - Decenber 19 Araujo & Cuillen
1981 Enpl oyer
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April 23 - June 12 Araujo & Guillen

Cct ober 14-30 Araujo & Guillen
Novenmber 12-23 Araujo & Quillen
1982 Enpl oyer

March 25 C.P Marti nez

April 6-24 C.P Martinez

June 24-30 Cal Western

July 1-6 Cal Western
August 10 - Septenber 16 C.P Martinez

Novenber 15 - Decenber 30 C P Martinez
1983 Enpl oyer

January 4-17 _
C.P. Martinez

March 14-18 _
C.P. Martinez
March 26
Cal Western
Mar ch 28- 30 _
C.P. Martinez
April 13, 20-21 .
C.P. Martinez
May 9- 20 _
C.P. Martinez
August 9-21

C.P. Martinez
C.P. Martinez
C.P. Martinez

Septenber 9, 22-23
Cct ober 15-29
Novenber 16-19, 29-30
(CPX 1)
Ms. Fernandez received Respondent's recall letter on
Monday, January 23, 1984 (RX 24). M. Fernandez went to speak to
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foreman R os on Thursday, January 26, on behalf of the three
Fernandez discrimnatees. (See discussion infra.)

After testifying at hearing that Jose (Del gado) was her
foreman at C. P. Martinez in 1982 and 1983, Ms. Fernandez suffered
an apparent seizure and was carried out of the hearing room by
stretcher. She never conpleted her exam nation by counsel -- no
party choosing to call her when the hearing reconvened on Septenber
25, 1984, %

Respondent produced foreman Jose Del gado who
specifically (and credibly) denied that Gegoria Fernandez -- the
wonan who identified himat hearing —ever worked for himin 1982 or
1983. Expert docunent exam ner Russell Scott testified that
various payroll and check stubs bearing the signature of Gegoria
(or Gegorio) Fernandez were not fromthe same hand as those from
certain known semplars -- e. g., Ms. Fernandez' signed declaration
concerning her medical condition.

Based on this information, and follow ng subsequent
Investigation of the relevant work history of Ms. Fernandez, all
parties stipulated that this discrimnatee was unavailable for work
for the period 1982 and 1983.

(2) demente Fernandez

M. Fernandez sought work with his wife and

(sonetimes) Francisco Salas some 3-4-5 tines per week by going

The parties had spoken to one of Ms. Fernandez
treating physicians imnmediately prior to the last day of hearing,
but were advised that the doctor could not opi ne whether or not Ms.
Fernandez was wel | enough to testify.
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down to the "hole" in Calexico and asking various |abor contractors
for work. He also went to the Union on occasion, filed for

unenpl oyment when not working, and asked friends who worked at
compani es (including Gourmet, Neunman Seed, Mario Sai khon, and
Abatti). Athough M. Fernandez coul d not recall any nore specific
efforts to seek work or more precise dates and tines, he testified
to looking for work whenever he was not working during the backpay
period.

M. Fernandez denied taking any vacation, being il
(either hinself or his famly), or having any househol d duties which
rendered himunavailable for work from 13 Decenber 1978 through the
date of the hearing. He further denied working under any ot her
than his own social security number or nane, but conceded that his
maternal and paternal surnames (i . e., Oenente Sal azar Fernandez,
A enente Fernandez Sal azar) were utilized (innocently)

I nt erchangeably by enpl oyers and Social Security.

M. Fernandez stated that he turned over all of his
pertinent wage stubs to General Counsel, except those that m ght
have becone [ost. Wile his recollection of names, dates and type
of work was particularly murky, the discrimnatee recalled interim
enpl oynent with the follow ng | abor contractors: Juan Chavez, E
Don, Anaya, Juan Reyes, Sun Wst, Joe Ramrez, La Yol anda, Macario
Gal van, Estrada, Md-Cal, Araujo and Quillen, C. P. Martinez, and
(perhaps) Ben Zanudio, and De Anza. Specific dates and amounts of
earnings are reflected in ALJX 1, as well as RX3, 13, 18, and 22.
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M. Fernandez explained that he often found work where
M's. Fernandez coul d not, because the contractors (e. g., Mcario
Gal van, Juan Reyes) did not have rest roons for wonen. O at other
tinmes, Ms. Fernandez woul d seek work with her son, Jose Armando
Fernandez, while he (Clenente) would be working el sewhere (i . e.
Cal West in August 1982). He denied that Ms. Fernandez was either
Il or unavailable for work during various periods of her

unenpl oyment. He further denied quitting or refusing work, stating
that the sporadic nature of his interimwages was due to the work
bei ng conpl eted, or forenen having full crews.

M. Fernandez recei ved Respondent's letter of
reinstatement ( RX 15) on Mnday afternoon 23 January 1984. He did
not report on 24 January as he kept an appointment with EDD. On 26
January (in the afternoon), he spoke with foreman Jose Ri0s on
behal f of his famly (Cenmente Fernandez, Gegoria Fernandez, Jose
Armando Fernandez); M. Ros told himthat the [ettuce thinning had
been conpl eted and that there probably woul d not be work for Rios'
crew until the onion harvest in May. Rios stated that he woul d
contact Fernandez at hone if there was work for his crewprior to
that time. (R.T. Vol. XIX pp. 146-147.)

Respondent wi tness Juan Reyes testified that during the
time of the hearing M. Fernandez approached himto request
(false) confirmation that Ms. Fernandez was not al | owed work
because of the |ack of rest rooms. Further, follow ng the testinony
of Respondent document exam ner Rxissell Scott, M. Fernandez
positively identified check stubs drawn to S.
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Fernandez, C. Hernandez, and Gegorio C. Hernandez as his own
(conceal ed) interimearnings (see RX205). On occasion, the social
security nunber varied slightly fromthe one under which M.
Fernandez testified he was enployed. As a result, CGeneral Counsel
conceded that M. Fernandez conceal ed interimearnings on some 69
different occasions® during the backpay period (see Appendix B
Regional Director's Findings on Allegations Concerning Conceal nent
and Partial Striking of First Amended Specification issued 13 July
1984). Additionally, General Counsel attributed an additional 42
days of interimearnings to M. Fernandez which were originally
represented to be those of Gregoria Fernandez. Said earnings
reflected dates on which Cenente Fernandez provided no interim
information, but Gegoria Fernandez did, albeit fraudulently. M.
Fernandez did not reveal these msrepresentations to the Regiona
Director until after presentation by Respondent of expert testinony
concerning the various nanes, signatures, and social security
nunbers of the individuals involved.

(3) Jose Armando Fernandez

M. Fernandez denied being unavailable for
work due to illness to hinself or famly (except on two occasions —
in 1980 —when he was working for Glroy Foods in Bakersfield and
obtained three-day leaves to visit his wife and children in
Mexical i), vacation, jail, school, picketing or other union

_ ?ZThe conceal ment involved interimearnings throughout
f|ve_¥ears within the backpay period (1979-83) and occurred in sone
15 different nonths.
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activities. He sought work 3-4-5 days per week by going to the
"hole" in Calexico (arriving at 2:00 a. m. ) to speak wth |abor
contractors, or conpanies throughout the Inperial Valley (e. g.,
Cournet, Dessert Seed, Glroy Foods, Neunman Seed, Joe Maggi o, Mario
Sai khon, many ranches and feed lots, stores, factories, Jack-1n-The-
Box, as well as through the EDD and the union hiring hall. M.
Fernandez woul d generally I ook for work by hinmself and occasional |y
be acconpani ed by Francisco Sal as.

Fernandez testified that he turned over all pertinent
wage stubs to the General Counsel, and a list of interimenployers
was conpiled (ALJX 2) for the backpay period. Fernandez recalled
that he mght also have possibly worked for Joe Ramrez and Manuel
Rodriguez during this tine. The work history was sporadic -- as
enmpl oynent was not al ways available -- and Fernandez had a
general Iy poor recollection of specific dates, enployers, crops,
and | ocations. He did recall working with his parents at C. P.
Martinez, Araujo and Quillen, Macario Galvan, and Juan Chavez. He
deni ed that his nother was unavailable for work during 1982 or
1983, and confirmed that Pedro Cuevas did not always have rest
roons for female enpl oyees.

M. Fernandez clai ned expenses for transportation to
Bl ythe fromMexicali to interview for work at Glroy Foods ($10-15)
as well as food $3.50-5.00 for his one day stay in Blythe in July
1979. As the work was about to termnate, and the [ettuce nachines
were being sent to Bakersfield, Fernandez drove north, shared (one-

hal f) gasoline expenses of $25-$30, and conmenced
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work the next day in Bakersfield. He also incurred notel expenses of
$30 per week, neals ($20-$25 per week), and gas ($10 per week) for
the period 13 July through 7 August 1979. Wen the work ended,
Fernandez returned to the Inperial Valley in his car and incurred
addi ti onal gasoline expense of approximtely $45-$50. In 1980,
Fernandez worked for Glroy Foods in the Inperial Valley for one day
in My and about two weeks in June. He then went to work- in Blythe
for the sanme conpany incurring gasoline expenses of $5-$7, and notel
($25-$3Q per week) and food ($20-$25 per week) costs for sone three
weeks. He drove to Mexicali to see his famly on weekends on three
occasi ons, incurring expenses of $10 per trip.

M. Fernandez continued with GIlroy Foods in the
Bakersfield harvest, driving his car with two friends ($10 for
gasoline) and worked until Septenber 1980. He claimed note
expenses of $25-30 per week, food ($25 per week), and gas ($10 per
week). Fernandez also visited his famly in Mxicali on three
occasions (3-5 July, 17-19 July, once because his wife was il
another time because his child was ill), incurring expenses of $90
round trip. Wen laid off at the end of the season, Fernandez
incurred additional gasoline costs of $45 (return trip to Mexicali).

On further exam nation, Fernandez conceded receiving a
check fromGIlroy for $180.91 in Novenber 1980, and estimted his
weekly food bills in Mexicali during this tine to be approxinately
$20 per week.



M. Fernandez received Respondent's recall letter on 23
January 1984, to which Qenente Fernandez responded on his son's
behal f (see di scussi on supra).

Fol | owi ng the testinony of Respondent docunent exam ner
Russel | Scott, Fernandez conceded to having worked under various
nanes and soci al security nunbers (Jose Armando Fernandez, Armando
Hernandez, and S. Fernandez; one or two digit variations in Socia
Security nunbers), which information had not been previously
provided to the General Counsel. The parties thereafter agreed that

M. Fernandez conceal ed interimearnings on sone 8233

days (see
Appendi x E, Regional Drector's Findings on Alegations Concerning
Conceal nent and Partial Striking of First Arended Specification).

b. Analysis and Concl usi ons:

CGeneral Counsel and Respondent contend that the
backpay clains of Cenente Fernandez, Gegoria Fernandez and Jose
Armando Fernandez should be stricken in their entirety for wllful
and knowi ng conceal nent of interimearnings, perjury at hearing,
and attenpt to suborn perjury fromwtness Juan Reyes. Charging
Party suggests that backpay shoul d be stricken only on a daily basis
for those days on which actual conceal ment occurred. %

%The conceal nent invol ved interimearnings throughout five years
of the backpay period (1979-83) and occurred in some 18 nonths,

3said resolution, it is contended, conports with the nore
typi cal method for conputing backpay on a daily basis and prevents
t he wongdoi ng enpl oyer fromreceiving an unjustified wndfall.
(See Charging Party Post-Hearing Brief, pp. 8-9.)
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In American Navigation Co. (1983) 268 NLRB 426 [115 LRRM

1017], the NLRB anal yzed the policies involved in situations where

a discrimnatee concealed interimearnings fromthe Board: (1)
Respondent's liability for the consequences of its unlawful conduct,
and ( 2) the Board's admnistration of its conpliance proceedings
consistent wth the public interest.

(T)o award full backpay to a claimnt who attenpts to

pervert an order issued in the public interest into a
schene for un ustlfled ersonal gainis to reward perfidy

fbid., p
On the other hand, to deny backpay in an anount which exceeds that
which is necessary to deter deception is to provide a Respondent
with an unjustified windfall and to permt it to avoid the
consequences of its unlawful conduct for no useful purpose. The
Nat i onal Board thus denied backpay for the quarters in which
conceal ed enpl oynent occurred® --limiting such orders to cases
where the clainmant was found to have willfully deceived the Board,
and not where the clainant, through inadvertence, failed to report
earnings. Backpay for two quarters was deni ed because of the
uncertainty of determning where the conceal ed enpl oynment occurred
—such uncertainty directly attributable to the

Anerican Navi atlon specifically overruled Big Three

| ndustrial Gas g198 % 263 NLRB 1189£ 11 LRRM1616] and Flite
Chief, Inc. % 79) 46 NLRB 407 [102 LRRM 157 Oé enf. denied in
pertinent part (9th QGr. 1981) 640 F. 2d 989 [10 LRRM2910], which
awar ded backpay to discrimnatees who had intention aIIY conceal ed
|nter|n1eanoY ment, but who had subsequently admtt

n Flight Chief, the claimant dlsclosed the earnings to

IV

sC
ut
nBIo ment t
a oard representative on the day the backpay hearing comenced; in
g Three Industrial Gas, the claimant admtted the earnings whi |l e
he haslon the stand, undergoing questioning by the enployer's
counse
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discrimnatee's failure to be candid with the Board. That

decision specifically left intact the Board s |ong-standing

policy of continuing to deny all backpay to clai mants whose
intentionally conceal ed enpl oynent could be attributed to a
specific quarter or quarters because of the discrimnatee(s)'
deception. lbid., p. 428, fn. 6. )

In Jack C Robi nson dba Robi nson Freight Lines (1960) 129

NLRB 1040 [47 LRRM1127], the discrimnatee sold liquor in

violation of state law and did not report profits. Al backpay was

del eted because the claimant failed to come forward with a
statenment of profits and the Board was unable to conmpute the amount
of backpay to which he might otherwise by entitled. In M. J.
MCarthy Mtor Sales Co. (1964) 147 NRB605 [ 56 LRRM1255], the
Board affirnmed the trial examner's striking of backpay where the

discrimnatee' s testinony was so evasive and otherw se unreliable as
to render it inpossible to determne interimearnings. There, the
cl ai mant purchased and sold cars under various nanmes during the
backpay period. The claimant failed to reveal this information to
the Regional Ofice, to General Counsel's trial representative, plus
failed to be honest, frank, and forthright on the wtness stand,
thus rendering it inpossible to ascertain the discrimnatee's
actual interimearnings with any degree of certainty. (lbid, at pp.
617-618.)

In Qeat Plains Beef Conpany (1981) 255 NLRB 1410 [ 107
LRRM 1097], backpay was denied to a discrimnatee who flagrantly

abused the Board's processes by his "evasive testinmony and
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deceptive record keeping". The claimant's failure or refusal to
recal | what other information he failed to supply rendered the
ascertainment of interimearnings inpossible.

| amof the opinion that the record evidence in the
I nstant case supports striking the Fernandezes' claims in their

entirety for the follow ng reasons:

|. The record reflects the pervasive extent of the
concealnent. (See R. T. Vol. LV, pp. 7-8.) FromRX 205, it is
apparent that at least the follow ng interimearnings were
falsified: Cal Western Agricultural Services, S. Fernandez, 6/10-
11/83, 7/5/82 (Jose A Fernandez, RX 151); Cal Wstern Agricultural
Services, C Hernandes(z), 12/27-28-30/82 (C enente Fernandez, RX
153); Cal Western Agricultural Services, denente Hernandes(z),
1/12-13-14/83 (G enente Fernandez, RX 154); Cal Wstern
Agricultural Services, Gegorio ( C. ) Fernandes(z), 12/1/82,
1/17/ 83, 3/26/83 (denmente Fernandez, RX 155); Cal Western
Agricultural Services, Gegorio ( C. ) HF)ernandez, 6/24-25-26-
28/ 82, 7/1-2-3/82, 7/5-6/82 {Oenente Fernandez); Cal Western
Agricul tural Services, Gegorio C. Fernandes, 6/30/82 (denente
Fernandez, RX 162); C.P. Mrtinez, I nc., Anando Hernandez(s),
3/9/82, 6/3/83, 6/15/83, 12/13/83 (Jose Armando Fernandez, RX 46,
47, 54, 55); Juan Chavez, Armando Hernandez, 3/24/81, 3/25/81 (Jose
Armando Fernandez, RX 60) ; Horizon Harvest I nc., Armando
Hernandes(z), 2/17-19-20-22/80 (Jose Armando Fernandez, RX 6 3) ;
C. P. Mrtinez, Armando Hernandez, 3/9/82 (Jose
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Armando Fernandez, RX 137); E Don Conpany, Armando Hernandez, 1/27-
30/81 (Jose Armando Fernandez, RX 68) ; GCalifornia Wstern
Agricultural Services, S. Fernandez, 6/10-11/83, 7/5/82 (Jose
Armando Fernandez, RX 151); California Wstern Agricultural
Services, I nc., Arnmando Hernandes, 12/27-28-29/82 (Jose Arnando
Fernandez, RX 152); Sun Wst, | nc., Arnmando Hernandez, 6/11-12-
13/79 (Jose Armando Fernandez, RX 65, 66, 67); Aaujo & Quillen,
Armando Hernandez, 12/10-12/80, 2/11/81, 8/18/80, 10/20/80,
10/ 27/ 80, 10/12-13/80 (Jose Armando Fernandez, RX 38) .

Additional Iy, testinmony which was |ess than candid
i ncl uded the follow ng:

G enente Fernandez: ' Oemente Fernandez and Gregoria
Fernandez | ooked for work daily from Decenber 1978 through the
present (R. T. Vol. XM, pp. 24, 11. 3-7); when Gegoria Fernandez
| ooked for work, she went with AQenente Fernandez (R. T. Vol. XM 1,
p. 47, 11. 22-26); W2 forns (nmore or less) accurately reflected
earnings (R. T. Vol. XM, p. 59, 11. 12-13); denente Fernandez
and Gegoria Fernandez worked together (R. T. Vol. XM, p. 78, 11
21-24); Odenente Fernandez gave General Counsel all check stubs
(R.T., Vol. XMII, pp. 30-31); denente Fernandez never used
anot her social security nunber (R. T. Vol. XMIII, p. 34);
C enente Fernandez knew that Gegoria Fernandez was working for C. P.
Martinez in August 1982 (R. T. Vol. XMII, p. 77); Gegoria
Fernandez woul d acconpany O enente Fernandez to | ook for work in
Cct ober - Decenber 1983 —at C. P. Martinez (R. T. Vol. XIX p. 26) ;

G enente Fernandez gave the State all his check stubs
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(R.T. Wol. XIX p. 34); the interchange of surnanes was done
innocently (R. T. Vol. XX pp. 49-50).

Jose Arnmando Fernandez: Al payroll stubs were handed into
General Counsel (R. T. Vol. XX, pp. 64-65); the W2 infornmation for
Sun Wést is correct (R. T. Wol. XXI, p. 82); Jose Armando Fernandez
worked with Araujo & Quillen one or tw days (R. T. Vol. XX, p.
90); Jose Armando Fernandez did not work at Araujo & Quillen in 1980-
81l (R.T. Wol. XX'I, pp. 59, 60); the W2 forns provided correct
information regarding wages at C. P. Martinez, Cal Wst Agricultural
Services and were provided to General Counsel (R. T. Vol. XXII, p.
12); Qegoria Fernandez worked at C. P. Mrtinez in 1983 (R. T. \ol.
XN, p. 39); Gl Wst (Juan Reyes/Pedro Cuevas) would not hire
G egoria Fernandez because they did not have rest roons for |adies
in Cctober 1982 (R. T. Vol. XXIIl, p. 40); Jose Armando Fernandez
did not work for C. P. Mrtinez in Decenber 1983 (R. T. Vol. XX1I, p.
63) .

QG egoria Fernandez: Wrked for C. P. Martinez in 1982-83
(R.T. Vol. XXXI, p. 11); foreman was Jose at C. P. Mrtinez (as
pointed out in hearing room) (R. T. Vol. XXXI, p. 13); Juan
Reyes/ Pedro CQuevas only took nmen in [ast two years (R. T. Vol. XXX,
p. 13); sought work during entire backpay period ( R. T. Vol. XX, p.
62) .

The efforts to encourage other(s) to testify in aless
t han candi d manner were highlighted by the testinony of all three
Fernandezes (R. T. Vol. XMI, p. 46; R. T. Wol. XXII, p. 40; R. T.
Vol . XXXI, p. 13) to the effect that Juan Reyes only hired men.
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The latter testified at hearing that Cenente Fernandez had et

with himduring the hearing and asked himto corroborate said

i nformati on which was not true. (See R. T. Vol. LII, pp. 44-46.)
Finally, the discrimnatees provided counsel with

i nformation upon which to conpile (stipulated) interimearnings on

57 dates in 1982 (covering 8 months) and 48 dates in 1983 (7

months), in addition to certain stipulated earnings and W2

information regarding C. P. Martinez contained in RX 23, all of

whi ch infornati on was fal se.

. Al parties have concurred that the conceal nent was
intentional, rather than nere failure of recollection or
| nadvert ence.

II'1. The conceal nent was perpetrated .on Board agents who
conducted the pre-specification investigation, counsel who
litigated the conpliance hearing, and at the hearing itself. No
adm ssi ons regardi ng the conceal nent were nade by the
discrimnatees until the testinony of Respondent’'s expert witness
(Dr. Russell Scott) who described the falsifications toward the
|atter part of the hearing. Respondent had al | eged such m sconduct
at a much earlier point in the conpliance proceeding. (R. T. \l.
XA, p 2.)

| find that the cumul ative effect of such conduct renders

it inpossible to ascertain interimearnings for any of
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t he Fernandezes with any reasonabl e degree of accuracy. Thus,
recormend that the backpay clains for these three discrimnatees be
stricken in their entirety. | make this reconmendation only with
great reluctance—keeping in mnd that this is the nost severe
sanction that can be inposed upon the discrimnatees who have been
found to be victims of Respondent's discrimnatory conduct and that
Respondent will in fact receive a "windfall" fromsuch result.
However, in weighing the conflicting considerations recited above,
| believe the instant factual record conpels such a result. Any
ot her resolution would inpede the ALRB's admnistration of its
conpl i ance proceedings consistent with the public interest.

| reach a different result with respect to striking M.
Sal as' claimwhich involved only 3 days during the backpay period. %
There is no evidence that M. Salas deliberately withheld this
information from Board agents, counsel, or at hearing, or engaged
in any extensive pattern of conceal nent (although M. Salas
appeared to have worked under a different nanme and social security
nunber on three dates). | have no reason to doubt M. Sal as
credibility with respect to other interimearnings or with respect
to other issues (see discussion, supra). | recomend that backpay
be awarded M. Salas in conformance with this opinion, striking
earnings only for the

%It is unclear whether Respondent has retained its contention
that the sane result (striking the entirety of the claim should
apply to M. Salas. It does not appear in Respondent's Post-
Hearing Brief, although the reference was made during hearing.
(R.T. Vol. LV, p. 16.)
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three days in question.

1. THE (BARGAIN NG MAKEWHOLE | SSUES
A, Period of Makewhole Liability (The Bargaining History)
The underlying Board order (Paragraph 2(e)) directs

Abatti to " (m)ake whole all agricultural enployees enployed by
Respondent in the appropriate bargaining unit at any tine during
the period of Decenber 27, 1978, to the date on which Respondent
comences bargaining which results in a contract or a bona fide

i npasse, for all |oss of pay or other econom c |osses they have
incurred as a result of Respondent's refusal to bargain in
accordance with the formula set forth in Adam Dairy dba Rancho Dps
Ros (April 26, 1978) 4 ALRB No. 24, plus interest conputed at 7
percent per annum" (Gtations omtted.) The California Suprene

Court had approved a limted prospective backpay remedy in H ghl and
Ranch v. Agricultural Labor Relations Board (1981) 29 Cal.3d 848,

citing Transmarine Navigation Corp. (1968) 170 NLRB 389 [ 67 LRRM

1419]. Said remedy was to run until the parties bargained to

agreenent or bona fide inpasse. In Ruline Nursery Co. v.
Agricul tural Labor Relations Board (1985) 169 Cal.App.3d 247, the
Court of Appeal, Fourth District, Division One, in interpreting a

simlar order of the Board, concluded that the makewhol e obligation
ran only until respondent began to bargain in good faith. The Board
defined good faith bargaining as such bargaining as |eads to either
contract or bona fide inpasse. Such an order did not conpel the
respondent to make concessions
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to the union at the bargaining table. Nor would it continue the
makewhol e order after conmencenent of bargaining in good faith. The
court therefore concluded that the order was not open-ended.

In John Elnore Farns (1985) 11 ALRB No. 22, a 3-2
mpjority of the Board affirned simlar |anguage in its Order of

Makewhole : " . . . until such tinme as Respondents commence good
faith bargaining with the UFWwhich | eads to a contract or to bona
fide inpasse." (Page 6. ) There, the Board rejected a dissenting
view to term nate makewhol e upon mere recognition of the union by
respondents. The nmajority found it irresponsible, inpractical, and
wasteful for the Board to categorically decline to review any
subsequent bargai ning m sconduct which was consistent with the
enpl oyer's previous bad faith strategy on the mniml show ng that
the enpl oyer had agreed to sit down at the table with the union.
The deci sion suggests, however, that it mght be appropriate to
reach a different result with respect to surface bargaining
subsequent to recognition in cases involving "good faith technica

"in contrast to situations where the

refusal s to bargain,?®
enployer's justification for refusing to recognize is found to be a
fraud or sham(fn. 9, p. 7).

In the instant case, where the underlying decision
suggests that Respondent has been found to refuse to bargain with

the union in "bad faith" by virtue of its illegal canpaign to

The majority reasoned that the issue of when to
term nate makewhol e woul d not arise in such situations, however,
because makewhol e woul d not have been inposed in the first place.
(See J.R. Norton Co., Inc. v. Agricultural Labor Relations Board
(1979) 26 Cal.3d 1.
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decertify the union (7 ALRB No. 36, p. 48, ALID, p. 73), 38
sonething nore than Respondent's mere return to the bargaining
tabl e need be shown to termnate the backpay period. Resolution of
the issue of the period of makewhole liability will necessarily

hi nge upon a finding of good/bad faith in the negotiations which
conmmenced in January 1982. At best, this bargaining history
suggests an unsett! ed picture.39

1. Facts:

a. Background

Respondent did not bargain with the UFWfrom
the date of the decertification election (December 1978) until the
Board overturned the election in Qctober 1981. (R. T. Vol. XI, pp.
5-7.) Representatives (attorneys) Josiah Neeper and Merrill F.
Storns, Jr., agreed to neet with the company principal Ben Abatti
during the first week of November 1981. A series of meetings
preparatory to negotiations were held during which the UFWs
positions throughout the state -- particularly in Salinas Valley,
the Inperial Valley, and the Coachella Valley -- were reviewed and

initial areas of concern were discussed.

~38ps found by the ALO(ALCD p. 73), “clearly, our Act does not
permt an enployer to refuse to recognize and bargain with his
enpl oyees' certified bargalnjng representative based on the
enpl oyer's purported good faith doubt of that representative's
majority status, when that majority status has been underm ned
through™the unl awful conduct of thé enployer.” (Gtations omtted.)

®There is little factual dispute concerning this portion of
the case, as the parties' chief negotiators described the course of
negotiations. Were material disputes do exist, | have attenpted
toresolve themand explain ny reasons for each such resol ution
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Of primary interest to M. Abatti was econom cs (wages,
benefits, etc.), as well as hiring hall (Abatti was "adamant|y"
opposed to such provision which was not included in the previous
Abatti-UFWcontract); paid union representative; COLA; grievance
and arbitration; union security; hours and overtime; duration (the
conpany was concerned about a three-year contract that included COLA
and/or very high wages, but on the other hand was fearful that a 1-
year contract would require inmediate return to the negotiation
table); utilization of famly and supervisors for bargaining unit
work. Abatti was al so generally concerned about managenent rights
and the ability to run his conpany on a day-today basis. Finally,
Respondent agreed that its initial position re the asparagus
harvesters would be that they were not included in the unit (they
were omtted fromthe previous contract) as custom harvesters, but
that the issue was open to negotiation and/or unit clarification.
M. Abatti testified that he was prepared to negotiate and wanted
to obtain a conpetitive contract "that he could live with". (See
R.T. Vol. XV, pp. 47, 50; R.T. Vol. XV, p. 49; R.T. In Canera
Proceeding 30 January 1984, pp. 17-19.) He instructed his
representatives to schedul e bargai ning sessions as soon as possible.

Neeper attenpted to contact (UFWnegotiator) David
Martinez for these negotiations in early Decenber 1981
(approximately 10 Decenber) but was unable to comunicate with the
latter until after the Christmas-New Year period. The first session
was arranged for 13 January 1982.
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b. Early Negotiations (Neeper/Storms - Mrtinez
Sessi ons)

(1) 13 January 1982

Martinez proposed an agenda including (1)

di scussion of ground rules; (2) non-economc proposals; ( 3) request
for information; and ( 4) off-record discussion. Wth respect to
the ground rules, no article would be agreed to until every section
was agreed to; there would be no agreenent until every article was
agreed to. Final approval was subject to ratification by the union
menbership with review and approval by the executive commttee and
the UFWIlegal department. For the Respondent, there would be
ratification by the Board of Directors, but as a practical matter,
al most everything woul d be pre-approved by virtue of the constant
comuni cati ons between Ben Abatti and the attorney-negotiators.
Martinez proposed the UFW Sun Harvest contract as a
"master” which Neeper rejected. Martinez then proposed that
Respondent accept those articles already accepted by Inperial Valley
conpani es in other negotiations, e. g., Colace, Vessey, Maggio.
Neeper again denurred. Martinez nade a verbal proposal concerning
some 30 non-economic articles, basically*® fromthe then-existing
UFW Sun Harvest contract, including recognition, union security,
hiring, seniority, grievance and arbitration, no strike, access,

di scipline and discharge, no discrimnation, work

40Changes fromthe Sun Harvest contract included reporting by
the 10th day of the nonth (union security) and seniority suppl ement
yet to be prepared.
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security, |leave of absence, maintenance of standards, supervisoria
bargaining unit work, health and safety, nechanization, managenent
rights, new or changed operations, canp housing, bulletin boards,
credit union w thhol ding, subcontracting, |location of operations,
savi ngs cl ause, and modi fication. * These itens were all negot i abl e
and not presented as a package even though they woul d soon be
outdated as the Sun Harvest contract was due to expire in some seven
nmont hs.

Wth respect to the information request, Mrtinez
submtted a witten document (GCX 16) . Neeper asked Martinez to
prioritize the subm ssion, which was acconplished with the caveat
that everything requested was inportant. The initial three "fornmat
sheets" were first priority; the subsequent three "narrative" pages
were of secondary irrportance.42 The information sought was for the
years 1980 and 1981, and both negotiators agreed that all the
information could not be provided within the next 10 days. Neeper
i ndi cated that he would make the

e RX 174.

“Martinez believed that within the first priority he indicated
that page 2 (Production) was nost critical, wth page 1 (Benefit
Data) and page 3 (Enpl oyee Data) of descending inportance. M.
Martinez could not confirmthis particular prioritization at
hearing, however, so | amunable to conclude that this specific
request was communi cated to Neeper. (See R. T. Vol. XI, pp. 10-11
See al so testinony of negotiator Storns who recalled that within "A"
requests, Martinez sought in order the enployee data (p. 3), the
benefit data (p. 1) and production data (p. 2). R.T. Vol. XuII,
pp. 78-79.) | aminclined to credit Storns' version as the latter
conceded that everything in "A" was inportant, partlcularly in light
of Martinez' testinony that prioritization was for Neeper's benefit
only. The sequence in which the' information was provided i s not
critical to the analysis of the bargaining history in any event.
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data available as reasonably rapidly as his work force coul d
develop it.*

Wth respect to scheduling, Martinez sought weekly
negotiations. Neeper indicated that the schedule was a matter of
agreenent, but agreed to sessions of 25 January, 1 February, 15
February and 22 February. The 25 January session was not held
because it was inconvenient to Martinez.

(2) 1 February 1982

The conpany provided a witten listing of the (non-

economc) articles it was proposing (GCX 37)-- which included
acceptance of twenty-three (23) Sun Harvest |anguage itens. QOmtted
Were responses- on union security, hiring, seniority, supervisors,
mechani zation, records and pay periods. Martinez asked Neeper if

any of the information previously requested was avail abl e. Neeper

i ndi cated that the conmpany was "working on it" and he anti ci pated
having some of it before the next session.

Di scussion was held of a disciplinary probleminvolving
two Abatti workers who had been discharged for fighting, and of
bargai ning commttee member conplaints of "getting hassled" for
attendi ng negoti ati ons.

The UFW econom ¢ proposal (generally based on Sun

BMartinez testified that the information was i nportant to the
union to enable it to fulfill its (statutory) duties to its
menber shi p. Because of the decertification canpai gn which underlay
the Board's decision in 7 ALRB No. 36, the Udion had no contract
with the conpany for several years and needed to refamliarize
itseIS\Mtr1the conpany's operations, acreage, etc. (R. T. Wl. X,
p. 11.

48



Harvest)* was forwarded to Neeper on or about 10 February
1982. Proposals re job descriptions, |ocal demands, and
seniority supplement were to be forthcom ng.
(3) 15 February 1982
The conpany presented a witten proposal (GCX 42) on

the outstanding |anguage itenms (union security, hiring, seniority,
supervisors, health and safety, nechanization, records and pay
periods), and proposed Sun Harvest for articles on rest periods,
bereavement pay, jury duty, reporting on payroll deductions and
fringe benefits.

There was some di scussion of the conpany's seniority
proposal which was acceptable -to the UFWwi th the caveat that the
| atter woul d provide a supplement. Neeper also indicated that it
was the conpany's desire to have some supervisors perform
bargaining unit work (which the UFWconsi dered sacred), and
Martinez discussed the UFWs concerns about the nedical plan (they
feared a | apse in coverage).

Certain information* was al so provided. The conpany
woul d continue its efforts to provide the information requested

“See GCX 38. Wth respect to crops produced by Abatti which
were not referred to in the Sun Harvest agreement, fhe Union was
ProP05|ng.the sanme percentage increase as that reflected for the

ettuce piece rate. Were Abatti was al ready paying wages above Sun
Harvest (i .e., lettuce piece rate), Mrtinez proposed a
"reasonabl e increase" as well as 20 percent bonus for all piece
rate workers.

®Martinez termed the wage and job classification and benefit
information as a "partial response” (which did not include any piece
rates); Neeper referred to the subm ssion as "significant"
information. (RX 173, QX 39, 40.)
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the union, and Martinez sought further response on econom cs
i ndi cating the UFWwoul d provide suppl ements.

Di scussion ensued re release time for people to attend
the negotiations, and the prior-raised disciplinary issue. The UFW
caucused fol lowng which it accepted the four conpany proposals on
econom cs (rest period, bereavenent pay, jury duty, reporting on
payrol | deductions and fringe benefits), and made a witten
proposal of a first general supplenment ("l ocal demands"), patterned
after the earlier Abatti-UFWcontract. (See GCX 43.)

(4) 22 February 1982

The discussion of ground rules was reiterated
between Martinez and the company's new representative, Merill F.
Storms, Jr. Storns indicated that he was a litigator, with a style
different fromthat of Neeper, but that he was prepared to negotiate
(in good faith).

Martinez renewed the union desire for a conplete response
to the information request. Storms indicated that the conpany was
conpiling the information, but was in the process of transferring
to a new conputer, so there was sone del ay.

The conpany presented a witten proposal on econom cs
(X 44), wth all wage piece rates as per the existing Abatti pay
scale. The parties were as far apart as "night and day" on
econom cs -- the company continuing with its present scale, with
the UFWat Sun Harvest plus additional costs. The parties differed
al so on paid union representative, hiring hall, medical plan,
pension plan, overtine, reporting and standby tine.
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The disciplinary issue was again discussed -- with Storns
i ndicating that the conpany woul d not rescind the discharges.
Martinez suggested that Abatti had changed its policy
(unilaterally) which was indicative of bad faith. Storns countered
that the progress at the negotiating table belied any such unlawf ul
conduct on the part of the conpany. Martinez retorted that Abatti's
away-fromthe-table conduct --particularly an alleged statenment nade
by Ben Abatti that "he'd be dead before signing with Cesar", 48 as
wel | as treatment of the tractor drivers who were not being
permtted paid rest periods or standby tine and whose seniority was
not being respected -- suggested bad faith,.

Subsequent sessions were schedul ed for 8 March, 15 March
and 22 March. Storns inforned Martinez that he woul d be on vacation
from6 April to 18 April. Martinez requested rescheduling of both
the 8 March and 15 March neetings and the next session was held on
16 March 1982.

(5) 16 March 1982

Martinez rejected the conpany's

I n toto" proposa
and requested to negotiate itemby-itemon the outstanding
articles. He reiterated the union's desire for a conplete response
to the information request and Storns provided a stack of conputer
printouts approximtely two feet high identifying 1981 and 1982

enpl oyees by nane, social security nunber, date of

“®There is no factual support on this record for attributing
any such conment to M. Abatti.
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hire, vacation, wages, etc. Storns also provided a handwitten
code for the job descriptions. Martinez inquired about the cost of
the conmpany nedical plan, clains experience, bonuses, holidays,
corporate structure, disclosure forms, and the general cropping
information (acreage, types of crops, pesticides, etc.). The
parties agreed that the cropping information was still outstanding
which Storms indicated that he woul d have to obtain fromBen Abatti
or the individuals responsible for various areas. The union would
provide a seniority supplenent proposal at the next session, and the
parties al so discussed health and safety, records and pay peri ods,
and hiring.

Union security was discussed at |ength. The conpany had
problems with the ALRA good standing for "philosophical" reasons,
and because of concern that the union would suspend and di scharge
workers who did not participate inthe (1979) strike. Storns also
indicated that the problens with the conputer mght nake it
difficult for the conpany to neet the 10th day reporting
requi renment proposed by the union. Storms and Martinez discussed
supervisors, and the union requested specific information about the
nature and extent of the bargaining unit work involved. Storns
queried whether the union woul d abandon the negotiations as the
| nperial Valley harvest wound down, and wait until standards were
established in Salinas. Martinez voiced the UFWintent to arrive at
a contract independent of Salinas. Both agreed to expand the tine
allotted for the previously-schedul ed session of 22 March.
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(6) 22 March 1982

The union agreed to the seniority article;

Martinez provided the initial portion of the union's seniority
suppl enent (GCX 46) wth additional supplenent demands and job
description proposals to be forthcom ng.

Martinez queried regarding the information request
specifically asking who harvested the conpany's asparagus. Storns
i ndi cated that he did not know of fhand but would provide the
information, as well as the outstanding crop information still
being conmpiled. Storms inquired about the various forns (EBS-1, D-
|, D-1-S, D-2) which the union was requesting and Martinez indicated
that he woul d explain nore fully after speaking to his people at
headquarters.

Supervisors were again discussed, with Martinez renew ng
the union's request for specific information on what bargaining
unit work the conpany intended the supervisors should be able to
do. Martinez cited two exanples of situations where conprom ses
had been reached on this issue.

Martinez inquired about the Respondent's objections to
the hiring hall -- and Storms contended that it woul d cause the
company to | ose control, that they had done without it in the
previous contract, and that the experience of other conpanies in
the Inperial Valley was very negative.

A detailed discussion of outstanding* health and

“The parties had agreed to eight sections of this article from
the Sun Harvest contract- —A, B, C, D, F, I, K P See GCX 25,
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safety matters ensued, specifically the issues of a conmttee for
heal th and safety (Section E, which the conpany opposed on grounds
of "cost and control"); toilet latches (Section G; potable
drinking water (Section H); first aid kits (Section J);
transportation of sick workers (Section L) ; repair of equipment
(Section M; clean buses (Section N); exhaust fumes (Section 0) .
Martinez expressed the union's concern for the dignity and safety of
the workers. Stornms articulated the conpany's problenms with
excessive grievances which could potentially cost time and noney.

Wi | e meeting concerning other clients on 27 March 1982,
Storns provided Martinez' with a list of crops grown by Respondent in
1980 and 1981, the nanes of the asparagus harvesters, and the nunber
of famly menbers working. (GCX 47.)

(7) 29 March 1982

Martinez asked Storns if there was any information

t he conpany decided not to provide. Storms replied that the
conpany had not decided that there was anything they woul d not
provide.48 Martinez asked about the enpl oyees' addresses. Storns
I ndi cated that the company was concerned because the
decertification question was still pending on appeal. Martinez
insisted that the union needed direct access* to the workers

®e R T. W. X, p. 92; RT. Wo. xll, p. 111

®This access was provi ded as requested by the union in
Septenber 1982, and in June 1983.
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inthe fieldif the address information was not provided. Martinez
renewed his request for the cropping information which was
initially sought 2% months previously.

The union nmade a further witten proposal on |ocal
demands and seniority. Storns asked for a copy of the previous
UFW Abatti contract suppl enent (which had not been provided).50
The principles discussed records and pay periods (the union
requested that cunul ative wages be reflected in the workers' check
stubs), the provision of enployee discipline records to the union,
hiring hall, and infornation regarding the nedical, pension, and
Martin Luther King plans proposed by the union.

Martinez and storns tentatively agreed to neet on 6 Apri
1982, pending tel ephone conference call confirmation of 2 April.51

However, no call was made, nor any negotiation session
held. Storns sent a mailgram (GCX 49) to Martinez proposing an
increase in tractor driver wages with a proposed inplenentation date
of 23 May 1982 in connection with its earlier contract proposal.
Martinez called Storns by tel ephone indicating that he was busy
with negotiations up north, and that he would have to be out of the
state because of the termnal illness of his father.

Martinez called Storns later in My and the two di scussed

possi bl e meeting dates, but neither was able to commt

Stroms testified without contradiction that said
information was never provided. (R.T. Vol. XLIII, p. 114.)

~ °!Storns had reserved the meeting place and showed up on 6
April, but no appearance was made by any union representative.
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to any sessions through June. Stornms wote Martinez on 15 July
comuni cating his willingness to meet. Art Mendoza tel ephoned
Stornms on 21 July indicating that he would be replacing Martinez as
the UFWnegotiator. Storns expressed his clients' 2 dismay at the

substitution and a meeting was ultimately arranged for 4 August.

c. Storms-Mendoza Sessions
(1) 4 August 1982
Mendoza and Storms general ly reviewed the status of

negotiations. Between 20-25 articles had been agreed upon, but the
parties had major differences with respect to economcs, hiring,
union security, union representative, existing grievances, etc.
Storms provided the cropping information previously requested by
Martinez (RX 88). It had not been supplied earlier, according to
Storms, because of the March-August hiatus in negotiations and the
difficulty in obtaining the information which had to be gathered
fromvarious conpany sources. (See R. T. Vol. XLIII, pp. 124-126.)
Stornms asked for information regarding funding of the
uni on (pension, nedical, and Martin Luther King) plans. Mendoza
queried as to who harvested the conpany carrots. Each said they

5?Stornslmas al so negotiator for several other Inperial Valley
conpani es -- including Colace Brothers, Nh%glo, | nc., and Vessey &
Conpany, Inc. These negotiations with the UFWwere often conduct ed
i medi ately preceding or follow ng the Abatti sessions.
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woul d obtain the respective infornation.* Mendoza indicated that
because it was August and the current union proposal was based on
the Sun Harvest agreement which had an expiration date of 31 August
1982, he would prepare a new proposal wth new duration and ot her
changes.

The revised proposal was nailed to Storms on 16
Novenber 1982 (GCX 3, RX 102). It sought Sun Harvest contribution
level s to the Robert F. Kennedy medical plan, 21 cents per hour
contribution to the Juan de la Cruz pension plan (up from20 cents
per hour), a new proposal re reporting on payroll deductions and
fringe benefits, cost of living adjustnent, duration through 31
August 1984, and revised (upward) wages. A subsequent session was
set for 2 Decenber 1982 (with Storms promsing a further response
after consultation with Ben Abatti).

(2) 2 Decenber 1982

Storns rejected the Uni on wage proposal, and

proposed that duration be two years fromdate of signing. The
conmpany rejected the union medical plan, reproposing the (Abatti)
plan currently in effect and rejected any increased contribution to
the Juan de la Cruz pension plan. Storns agreed to the union
proposal on reporting and payrol| deductions, objecting only to the
union's one-year mstake-of-fact proposal (the conpany proposed 2
years) and the tenth-day-of-the nonth due date (the company
proposed the 15th). COLA was rejected. Storns stated

“Storms ultimtely received the information he sought on 27
Decenber 1982.
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that he thought that the union, was "going backwards" -- and that
the huge gap between the parties reflected the successful UFW
negotiations with Sun Harvest in Salinas during the summer of 1982.
Mendoza indicated that much time had passed, and that the
(econom cs) negotiated up north was what the union sought in the
| mperial Valley.

The conpany nedical plan was discussed, and Mendoza requested
a copy of the plan instrunment. Storms asked for information
regarding the union pension and Martin Luther King fund which he
had previously requested.

( 3) 8 Decenber 1982

Storms provided additional information about the conpany

nmedi cal plan; Mendoza turned over the information regarding the
pension and Martin Luther King funds. The company submtted a wage
proposal (GCX 4) which did not include |ettuce piece rates, nelon
piece rates, or asparagus rates. Storns indicated that he would
need a few days to prepare the lettuce and nelon proposal, but that
they were not including the asparagus harvest as part of the
proposal because the company did not want that operation to be
covered under the contract. There was discussion of overtime and
the conpany sent the lettuce piece rate proposal by nmailgramof 20
Decenmber 1982 (GCX 7) , which reflected the "going rate" in the

| mperial Valley pursuant to past practice where the rates had been
set in Salinas by the mpjority |ettuce harvesters who travel ed the
circuit. Although Storns indicated his availability to negotiate
all items during



the next two weeks, Mendoza wired back that he was not available
until the week of 10 January, with the understanding that the
i ncrease woul d be retroactive to the beginning of the season,
assum ng agreement. In the absence of objection fromthe union, the
proposed increases in the lettuce harvest piece rates were
I npl enented and the next session was schedul ed for 13 January
1983.

(4) 13 January 1983

Storms requested that the session be tape-recorded to

prevent msrepresentation; he contended that he did not have a note-
taker as did the union (Mary McCartney). Mendoza refused to
negotiate with the recorder on and Storns relented. Mendoza asked
whet her the conpany had a proposal for the second-year (lettuce)
piece rates and the melon piece rate. Storns indicated that the
conmpany was considering a 2-cent increase in the |ettuce, but that
he woul d submt the conpany position shortly. Storms reiterated the
company's concern that the parties were very far apart on all of the

econom cs, > but agreed at the

>*According to Storns' uncontradicted account, he and Mary
McCartney spoke on Decenber 22 -- the day GCCX 9 (mail gram
announci ng the conpany's intention to inplenment the proposed
| ettuce harvest wage rates) was sent -- 10 set up the next
negotiation session. On 27 December, MCartney called to say that
the UFWdid not agree to the proposed increase, but that any
I ncrease woul d be considered conditional upon reaching agreenent,
Storms asked whether the union was rejecting inplenenfation of the
proposed increase; MCartney responded that they were only not
agreeing to it.

»Strons calcul ated that the company was at $5.80-5. 90 per hour

and the union at $9 per hour taking into account all retroactivity,
OCCLA, henefits, etc.
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session to call Ben Abatti re the melon piece rates. Storns

returned with a melon proposal, *°

and a suggestion that the conpany
woul d be willing to consider an economc reopener for the second
year.

Storns queried whether all of the union's local demands
had been proposed and Mendoza indicated that they had been. Mendoza
asked about the asparagus rate, and Storns indicated that the
conpany still preferred continuing the past practice of custom
harvesting the crop, which had been previously agreed to by the
union during the negotiations for the previous Abatti-UFWcontract.

Storns told Mendoza that the parties were so far apart on
econom cs that unless there was substantial novenent by the union,
t he conpany woul d not be willing to consider raising their economc
proposal . Mendoza said he wanted an opportunity to review the
respondent's proposal and woul d contact storns.

By letter of 27 January 1983, Mendoza accepted the
conpany's injury-on-the-job proposal (from February 22, 1982),
agreed to accept the 15th day of the nonth reporting, reduced the
demand to one (1) full-time paid representative, and decreased
wages $. 10/ hour for each year, and lettuce piece rates $.015/year.
(X 11.) Stornms responded by letter of 15 February

.56The conpany proposed to continue paying the sane rate as in
previ ous seasons with a 30-cent/foot increase during the second year
of the contract.
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1983 (GCX 12)°7 and a meeting was schedul ed for 8 March.
(5) 8 March 1983

Storns presented the conpany's witten wage proposal

(GCX 15) generally reflecting increases of $.05/hour, with the
exception of irrigators, and a $.05/foot increase for the nelon
workers in the second year.

Storns indicated that the parties had reached agreement
on injury-on-the-job, and reporting on payroll deductions, but that
Abatti rejected the paid union representative proposal. Mendoza
asked who woul d be harvesting the asparagus; Storns replied that it
woul d be Johnny Johnson (J & J) . Storns indicated that the custom
harvester/labor contractor issue was open to discussion, and that
the conpany would be willing to negotiate the wages, etc., as part
of the entire contract.

Mendoza and Storns reviewed article-by-article where they
had reached agreenent: recognition, grievance and arbitration, no
strike, access, discipline and discharge, discrimnation, worker
security, |leave of absence, maintenance of standards, managenent
rights, union |abel, new or changed operations, income tax, credit
uni on, canp housing, bulletin boards, famly housing,
subcontracting, grower-shipper clause, |ocal conpany operations,
modi fication, savings, successor, rest periods, bereavenent pay,
jury duty, seniority, injury on the job, reporting on payrol
deductions. The parties discussed the

'Storms had initially overlooked Mendoza's |etter which was
sent in an envelope with materials relating to other (Maggio)
negoti ations.
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seniority supplenment which the conmpany agreed upon (essentially the
uni on proposal with the exception of such itens as governnent
condemmation and normal work week).

Storns accepted the union's security proposal (with
reporting by the 15th) and also agreed to contribute 6 cents per
hour to the Martin Luther King Fund (as per the previous Sun
Harvest contract).

The parties then discussed health and safety, reaching
tentative agreement in concept on a large portion of the article.

Storns asked for a copy of the new UFW Sun Harvest
contract; Mendoza indicated that the conplete new agreenment had not
been finally drafted, but-that he woul d provide the nenorandum of
understandi ng of changes fromthe prior Sun Harvest agreenent.

(6) 22 March 1983
Storms accepted the union's proposed Paragraph U of the

health and safety article (exhaust fumes). The parties agreed on

vacations, supervisors, and on a najority of other |ocal demands.
Mendoza requested information re cunulative hours and

wages. Storms indicated that it had all been provided in the

spring of 1982. Both agreed to check (their records) to see if al

the materials had been provided, ®® and Mendoza i ndicated that the

uni on owed the conpany a proposal .

Mendoza informed Stornms that he foresaw further

EEgsubsequently, Sorns confirned by tel ephone that he had
igde)ed provided all the naterials to Mrtinez. (R. T. Mol. XV, p
48.
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scheduling difficulties because of his calendar and his wife's
pregnancy. G lbert Rodriguez (UFWvegetable crop manager) and
Esteban Jaram|llo (Calexico field office representative) woul d
performnegotiation duties. Storns opined that his clients would
feel that the UFWwas abandoning the Inperial Valley again. Mendoza
replied that Rodriguez and Jaram |l o would have "full authority to

negotiate".

There was no further contact until 10 May when Rodri guez
wote Storms to ascertain the |ocation of the cantal oupe fields for
the upcom ng harvest. The information was provided by the beginning
of the season. (RX96.)

On 19 May, Mendoza wote Storns stating that he woul d be
reassumng responsibility for the Abatti negotiations. Mendoza
proposed negotiation dates during the weeks of My 22 and May 29 (RX
94). Storns responded by letter of 24 May proposing a negotiation
session for 26 May (GCX 17, RX 103). Mendoza tel ephoned to suggest
June 2 and/or 3, which subsequently was revised to 10 June. (RX
91.) On 7 June, Jaramllo called to cancel the session of 10 June
due to a conflict in Mendozals schedul e. Mendoza subsequent!y
proposed nmeeting during the week of 4 July which was set for 6 July
but cancelled by Storms on the norning of the session because of an
emergency situation in the north (RX97.) The nmeeting was then
reschedul ed for 20 July, but Jaram|lo cancelled on 15 July due to
Mendoza's "unexpected commtments”. Utimtely, the parties agreed
to meet on 10



August (RX 98.)
(7) 10 August 1983

Mendoza oral ly agreed to the conpany proposal for two
year mstake-of-fact on reports to the union, and proposed
decreasing hourly wage rates (five cents per hour per year) and
lettuce piece rates (one-half cent per carton per year).>®

Mendoza proposed elimnating the harvest cantal oupe
premum (45 cents per hour) as well as lowering piece rates (from
$8.00 to $7.20 the first year and $8.24 to $8.00 for the second

year), ¢

as well as the Sunday rate (from$12 to $10 in the first
year, and from $13 to $11 the second year). The effective date of
the union proposal was changed from 15 July 1982 to 1 Septenber
1982.

The conpany caucused and Storns returned to discuss sone
suppl enental issues. Mendoza accepted the conpany proposa
(suppl enent agreement) concerning which workers would get the better
equi pnent, and indicated he woul d "check" on the proposal re
provision of tools to tractor drivers as well as the company's
request for a 90-day period to make nodifications of certain
equi pnent .

Storms proposed changes in the general field and hourly

*Storms testified that these new rates finally brought the
uni on position down to the previously-negotiated Sun Harvest wages.

%The union proposal referred to a three-foot rate; Abatti had

al ways picked cantal oupes on a four foot rate, thus the effective
uni on proposal was 25 percent higher than a conparabl e conpany rate.
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harvesting rates -- basically raising the company's proposed hourly
wages $.05/hour, the lettuce piece rate $.01/year, and the nelon
piece rate $. 10/ foot per year —as well as a different systemfor
triggering the overtime premium?® To nove negotiations "of f dead
center", Storms also proposed 30-day retroactivity on all rates as a
si gning bonus and indicated that the conpany woul d consider
accepting the Robert F. Kennedy nedical plan at a reduced cost
| evel . °2 Mendoza and Storms discussed the various rates for the
various plan "nodul es"; Stornms requested information on the
mai nt enance of benefits clause which Mendoza mail ed the fol | ow ng
day. Mendoza asked if Storns would be available for "negotiations
during the week of 22 August. Storns said that he woul d be
avai | abl e and Mendoza indicated he woul d contact Storns once he
(Mendoza) had | ooked at his calendar. Tel ephone calls were
exchanged and the parties ultimtely agreed to meet on 28
Sept enber . &

(8) 28 Septenber 1983

~ Cgtraight tine would include Mnday-Friday, up to 8 hours,
with 35 cent premumup to 10 hours, and tine-and-one-half after
10 hours. Saturday woul d be premumafter 6 hours; Sunday woul d be
ti me-and-one- hal f.

2i . e., the nedical plan only, excludin%]dental and vi si on

coverage. The company's chief concern was the uncapped future
I ncrease potential in the UFWproposal. The conpany had a sel f-
i nsured pl an based on actual experience, but the Robert F. Kennedy
Plan provided that the conpany contribute a certain anount per
man- hour wor ked.

S orns had his secretary prepare a tel ephone | og (RX 105)
because of the difficulties hé was having reachi ng Mendoza to
schedul e neetings. Thus the parties could not neet on 7, 8 and 9
Sept enber as sug%ested bgeStorns; Storns apparently coul d not neet
on the 13th and 14th of Septenber as proposed by Mendoza.
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The parties discussed the recall of a worker to an
Abatti thinning crew and Storns expressed the company's
displ easure at what it perceived to be the union's efforts to file
charges to build a case against it. Storms accepted the Robert F.
Kennedy nedical plan —limted only to the medical nodule. The
parties engaged in off-the-record discussions for approximtely 30
mnutes and returned on the record. Mendoza indicated he woul d get
back to Storms within a couple of weeks for a response to the

company's on-record and off-record proposal s and di scussi ons.

There was no further conmunication until Storns
t el ephoned the union office on 1 Novermber. The two negotiators
were unabl e to reach each other, however, and Storns drafted the
22 Novenber 1983 letter with enclosed proposal signed by Ben
Abatti. (GX22.)

The proposal was unacceptable to the union because the
wage rates reflected increases of only 5 cents per hour® over the
previous conpany position (a total increase of sone 30 cents/hour
in the general field, hourly harvest, thin and hoe, and tractor
driver rates -- 7% and 6% respectively over the original conmpany
proposal ) with no increases for irrigators. Mendoza perceived the
document as a "typed-out" version of what the parties had

previously agreed to plus the conmpany's |ast

64Two-year duration was proposed with an econom c reopener
after one year.
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proposal s. Further, Mendoza considered Storns' letter to
constitute a "take-it-or-leave-it" package® which was patently
unacceptable to the union —because it excluded the asparagus
harvesters, as well as included wage rates which were still being
negotiated. (R.T. \ol. I, pp. 129-130.)

According to Storns, the proposal was pronpted by the

union's failure to respond to the |atest conpany position. The

®The critical language of Storms' cover |etter provided:

_ . . . Inviewof the fact that we have been negoti ating
with the UFWfor approximtely 22 nonths and have fully and

t horoughl y di scussed each and every issue and article raised b

both si'des, and considering your failure to respond to our |as
proposal or to our nunerous inquiries regarding possible overall
settlenment, ny client and | have reached the conclusion that further
"give and take" at the bargaining table would not resolve the
out standi ng issues or be beneficral to the Company. |t %ﬁegﬁrs to
us that the UFWis sinply stalling and relying upon the £ to
hanmer Abatti Produce into subm ssion. Therefore, our client has
decided to nmake further novenent in certain economc and | anguage
areas and to present to you its "bottomline" proposal

~Enclosed you will find a conplete proposal, si?ned by the
Pre5|dent of Abatti Produce, I nc., incorporating all of our prior
entative a?reenents and setting forth the Conpany's final position

on those arficles and i ssues on which there has not been prior

agreement. In order to accept this proposal and convert It into a
blndln? contract, all you need to do is to have M. Chavez fill in
the dafe in the duration clause and sign the agreenent.

Consi dering the length of tine we have been bargaining, the

t hor ough di scussions whi ch have occurred, and the many del ays that
we have experienced, we nmust insist that you either sign the

Pro osal or provide us with a response within two weeks of this

etter. Although we believe our proposal is clear and that each of
the articles and itens has been fully and adequately di scussed, we
are, naturally, prepared to pronptly clarlfY or el aborate upon any
matter which you do not fuII% understand. 1f you wish to set up
such a meeting, please tel ephone ne as soon as possible

VW | ook forward to your pronpt response. W hope you will |ook
upon our proposal favorabl}{ : .p .np (éEx 22) be ¥
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company principles were of the opinion that the UFWhad no real
intention of negotiating to obtain a contract. The conpany's
"bottomline" did not refer to any absol ute position, but only to
the fact that the conmpany would not nmove further in the face of
perceived union intransigence. Mjor changes fromany previous
conpany proposal included $. G/ hour raises in the general field
rates; $.05/hour raises on premumrates; $. 015/ carton raises'in
the lettuce piece rate; $.01 raises in the rapini piece rate; second
year wage reopener; and Robert F. Kennedy nedical plan with a ten-
percent cap.

Storns and Mendoza met on 30 Novenber and 1 Decenber 1983
for off-the-record discussions in Storns' office.

On 13 Decenber 1983, % the conpany made a two- part
proposal -- offering either a collective bargaining agreenent
cont ai ni ng Col ace®’ wages and | anguage to be effective i mediately,
or alternatively, the Colace contract with a cash settlement of all
outstanding charges. (See RX106.) The proposal reflected the
conpany's off-record position of 12 Decenber and was the
cul mnation of extensive off-the-record discussions between 1
Decenber and 14 Decenber.

Storns viewed the conpany proposal as full acceptance
of all the (Sun Harvest) terms the UFW had been proposing, plus
Col ace-negotiated wages. It involved full acceptance of the

%After commencenent of the conpl i ance heari ng.

%"The UFW Col ace Brothers signed a contract on 11/24/82
reflecting wages particular to Colace's operations and general Sun
Harvest |anguage. (See discussion, infra, GCX33.)

68



medi cal and pension plan; 60 cent per hour junp in the hourly
general field base rate; asparagus rates; paid union
representative; duration through 31 August 1984 (concurrent wth
the UFWSun Harvest contract). According to Storns, the proposa
was a "last-ditch effort to try to nmake the conpany float" (R. T.
Vol . XLIV, p. 113), even though Respondent's financial advisors
bel i eved the conpany mght not survive the proposed duration date.

Mendoza responded on the evening of Decenber 14 or the
nmorning of 15 Decenber that the union was not interested. The
conpany Board of Directors net on the afternoon of 15 Decenber and
resolved to termnate all agricultural operations by 30 June 1984.
Mendoza was informed of the decision by tel ephone call on the
evening of 15 Decenber and confirmng letter of 16 Decenmber (RX
100.) "Efects bargaining" comenced subsequently and were still
in process during the latter part of the conpliance proceedi ng.

In retrospect, Storns opined that the parties were at
| npasse fromthe fall of 1982 when the union increased its wage
proposals to reflect the recently negotiated Sun Harvest rates. By
January- February 1983, the conpany was insisting upon significant
movenent fromthe union. By Novenber 1983, after the conmpany had
suggested the Robert F. Kennedy nedical plan and the wage reopener,
there was no doubt (from the company point of view that there
woul d be no real novenent fromthe union. Storns had becone

convi nced that the union was "surface
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bargaining" -- and "counting on the ALRB to give them noney" for
the period in question. (R.T. Vol. XLIV, p. 123.)

2. Analysis and Concl usi ons;

a. The Burden of Proof

In MFarl and Rose Production (1985) 11 ALRB Nb.
34, the Board recently suggested in such situations that General

Counsel would be required to make a prima facie showi ng that the
Respondent has not conplied with the Board's order to bargain in
good faith. The nore closely post-hearing conduct resenbled the
pre-hearing conduct found to have constituted bad faith bargaining,
the nore quickly the burden of producing evidence would shift to
the Respondent, and the nore difficult it would be for the latter
to show that it was no |longer operating in bad faith. As in any
conpliance case, Respondent would bear its own burden of proving
any affirmative defense to non-conpliance —such as inpasse or bad
faith bargaining by the union and, the post-hearing conduct, Iike
any ot her bargaining segnent, would have to be reviewed in the
context of the totality of the bargaining. Evidence of post-hearing
bargaining introduced at the conpliance phase could inevitably be
colored by the Board's previous findings. (lbid, p. 10, citing As-
HNe Farns (1980) 6 ALRB No. 9, rev. den. by . App., 5th Dist.,
Cctober 16, 1980, hg. den. Novenber 12, 1980.)

b. The Parties' Positions
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General Counsel and Respondent % have contended that the
company termnated its unlawful conduct (refusing to recognize and
bargain with the UFW at |east as of 10 Decenber 1981 when
negotiator Josiah Neeper requested that collective bargaining
negotiations be scheduled. (R.T. Vol. XXM, p. 27.) The first
session was schedul ed for 13 January 1982, the parties met on over
15 occasions during the next two years, and bona fide inpasse was
reached no later than 13 Decenber 1983 when Respondent announced its
intention to cease operations. (Ceneral Counsel Post-Hearing Brief,
pp. 14-15.)

Charging Party, on the other hand, argues that

%At hearing, General Counsel urged that makewhole |iability
continued at |east through Decenber 1983.

67Respon,dent alternatively suggests that the backpag

makewhol e period shoul d comrence running on 28 Cctober 1981 (the
date of issuance of the Board order in 7 ALRB No. 36.) | reject
such theory on the basis of Peter D. Sol onon and Joseph R Sol onmon
dba Cattle Valley Farns/Transco Land and Cattle Co. ('1983) 9 ALRB
No. 65 (En'?l oyer cannot rely on its good faith doubt of the union's
majority status, where the Enployer 1tself created the doubt). See
also F & P Gowers Association (I 983) 9 ALRB No, 28, affirmed F &
P Gowers Association v. Agricultural "Labor Relations Bd. (1985) 168
Cal . App. 3d 667; N sh Noroian Farns (1982?%8 ALRB No. 25, affirned
ICgI N3sdh7|\51%0| an Farns v. Agricultural Labor Relations Bd. (1984) 35

| also reject Respondent's second alternative theory regarding
the makewhole liability period which would termnate [iability
after a "reasonabl e" period because the union never sou%ht _
negotiations following the Respondent's formal refusal to bargain
in"1979. There is no evidence on the record that such request, if
made, woul d have been other than futile in light of the company's
conceded unwi | | ingness to bar1ga| n through the date of issuance” of
the Board' s decision. See R. T. Vol. XI, pp. 5-7. Nor is there
| egal supf)_ort for Respondent's position that liability termnated
upon Abatti's decision (albeit unarticulated) to recognize the union
in Novenber 1981. See Respondent Post-Hearing Brief, pp. 7-16.
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Respondent has not been negotiating in good faith at any time since
the sessions commenced in January 1982. It contends that the
follow ng indicia of bad faith conpel a finding that the makewhol e
period should still be running: Respondent has failed to conmpletely
and timely respond to the union information requests; Respondent

has taken adamant and inflexible positions wthout reason with
respect to various work-related issues; Respondent has enacted
various unilateral changes during the pendency of negotiations. |
shal | discuss each category of alleged msconduct seriatim"™

(1) Alleged Failure to Respond to Information Requests

Bad faith may be denonstrated by the enployer's
refusal to furnish information relevant and reasonably necessary to
the union's ability to carry out negotiations or admnistration of a
col l ective bargaining agreenent. (Kawano, Inc. (1981) 7 ALRB No.
16; Detroit Edison Conpany v. N.L.R.B. (1979) 440 U. S. 301, 303
[ 99 S.Ct. 1123, 1125 59 L.Ed.2d 333].) |Information nust be
provi ded reasonably promptly to satisfy the enployer's obligation.
B.. F. Danmond Construction Conpany (1967) 163 NLRB 161 [ 64 LRRM
1333], enf'd (5th Cr. 1969) 410 F. 2d 462 [71 LRRM2112] ..

The adequacy and timeliness of Abatti's response to the

UFWinformation requests centers upon the materials submtted in
response to the union's 13 January 1982 request (GCX 16; RX 101.)
Respondent (and General Counsel) contend that conplete

Vg Charging Party Post-Hearing Brief, pp. 4-7.
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I nformation was provided as pronptly as reasonably possible given
the extent and nature of the request. The union, on the other
hand, suggests that the information was deficient in the follow ng
regards: (1) the conpany's refusal to provide enpl oyee addresses;
(2) presentation of information in an undeci pherable manner; ( 3)
failure to provide conplete information, particularly information on
carrots and other crops. (Charging Party Post-Hearing Brief, p.

6.)

The record, however, reflects that the conpany did not
provi de the enpl oyee addresses as requested, but instead provided
the union with tinely information regarding access which was the
specified reason why the union requested the address infornation.
This apparently was satisfactory to the union and served its
purposes, and was not further raised during the negotiations. |
see no indicia of bad faith by the conpany's efforts in this regard.

Wil e sone of the "print out" material (GCX 45) was
I ndeed inpossible to read without a code, Respondent negoti at or
Merrill Storns provided the code to the union negotiator upon
request, and responded to all queries made of him Thus, | see
little nerit to the union's contention in this regard.

Finally, while it is true that not all of the cropping
information was provided in the original tine frame requested by
the union (e. g., the mgor portion of the cropping information was
not provided until the 4 August 1982 negotiation session (RX 88).
| find that the Respondent nade reasonable efforts to
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provide these materials in a tinely fashion and did not fail to

give the matter the proper attention it deserved. Nor did the

del ays —partly occasioned by the April-July hiatus in negotiations
—significantly inmpact upon the bargaining process. A. H. Belo
Corporation (WFAA-TV) (1968) 170 NLRB 1558 [ 69 LRRM 1239]; nodified
(5th Cir. 1969) 411 F.2d 959 [71 LRRM2437]; J. R. Norton Co., Inc.
(1982) 8 ALRB No. 89, rev. den. by &. App., 1st Dist., Dv. 1,
Septenber 16, 1983, hg. den. Cctober 26, 1983. Additional
information provided in Decenber 1982 stemed fromthe parties'

exchange of inquiries regarding their respective proposed medical
plans, rather than fromthe wthhol ding of any information by the
company. | thus find insufficient evidence of bad faith with
respect to this alleged category of enployer msconduct as suggested
by charging party.
(2) Aleged Unilateral Changes
Unilateral changes in working conditions during

bargai ning evidence bad faith since they constitute a refusal to
negotiate or bargainin fact. N. L. R. B. v. Katz (1962) 369 U.S.
736, 743 [50 LRRM2177]. No party has suggested what potenti al
unilateral changes were nade during the relevant period by

Respondent, and ny review of the record does not reveal any facts
whi ch woul d support such allegation. The evidence concerning the
notice given regarding the raise in tractor driver wages which
occurred in My 1981 is unclear, as Respondent's tel egram
apparently went unnoticed by union negotiator Martine2 during tine
of personal famly illness. The lettuce harvest wage
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I ncreases in Decenber 1982 may al so seem sonewhat preenptive;
however, there is evidence that Respondent nmade repeated and
apparent|y unsuccessful efforts to conmunicate with the union prior
to the inplementation decision. As | find no other indicia of
uni | ateral changes on this record, | would decline to infer bad
faith fromany such aspect of Respondent's conduct in this regard.

(3) Aleged Adamant and Inflexible Positions Wthout
Reasons

Qutright rejection of union proposals wthout any
real attenpt to explain or mnimze differences evidences bad faith
because it is inconsistent with a bona fide desire to reach
agreenent. As-HNe Farns (1980) 6 ALRB No. 9, supra, citing Akron
Novel ty Mg. Co. (1976) 224 NNRB 998 [ 93 LRRM1106]. | do not
find support for Charging Party's position, however, wth respect

to any of the issues referred toinits Post-Hearing Brief. Wth
respect to each, * Respondent ultinately agreed to the union's
position at least by its last proposal of Decenber 1983 (RX 100) and
with respect to sone -—e. g., good standing, grievance/arbitration
—much earlier in the negotiation process. Earlier rejection of

t hese proposal s was acconpani ed by explanations, including good
standi ng (phil osophi cal differences/concern regarding workers who
did not participate in the 1979 strike), hiring hall (nmanagenent
control plus experience of other Inperial Valley conpanies), union
representative

®od standing; hiring hall; union representative; nedical
plan;, grievance/arbitration.
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(cost/ phil osophi cal considerations), Robert F. Kennedy medical plan
(costs and belief that the conpany plan provided superior
coverage), and grievance and arbitration (costs/control). That the
union did not agree with each of the enployer's reasons for its
positions, or that each was not accepted in its entirety, does not
suggest bad faith on the part of either party. See Carl Joseph
Maggio v. ALRB (11984) 154 Cal . App.3d 40; N.L.R.B. v. Hernman Sausage
Co. (1960) 275 F.2d 229, 231 [45 LRRV3072].

VWi le no party has suggested any other potential factors

suggestive of bad faith negotiations, | have reviewed the entire
record in that regard and find that the evidence fails to sustain a
prima facie case that the bargaining which commenced in January
1982 reflected a nmere continuation of the Respondent's original bad
faith refusal to bargain.’?

Perhaps, as in any situation of hard bargaining, there
are some instances of a certain heavy-handedness on the part of the
conpany, e. g., the ultimatumof Novenber 1983; the 24-hour deadline
suggested in the |ast proposal in Decenber 1983; the lack of a
specific wage proposal concerning the asparagus harvesters until a
very late date. | cannot conclude on this record, however, that
such indicators establish bad faith bargaining in the instant
context where the parties met on over 15 occasions, where the
Respondent was reasonably wel|-prepared and attended to the
negotiations with the highest degree of

“Conversely, | would find that the parties reached bona
fide inpasse by the date (15 Decenber 1983) of the conpany's
announcement to termnate agricultural operations.
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responsibility, where cancellations and delays were, if any, the
responsibility of the union, and where there was significant give-
and-take on all major issues during the period of negotiations.

The "toughness" of Respondent's negotiating stance did not belie
the hard but real bargaining that the parties engaged in. See
Allbritton Communications, Inc. (1984) 271 NLRB 207 [ 116 LRRM
1428] . Because of such conclusion, | make no specific finding with

respect to Respondent's contention that the union's own surface
bargai ning should toll the makewhole liability (See Respondent's
Post-Hearing Brief, pp. 45-51.)

| thus recommend that the makewhole liability period end
with the arrangenent of bargaining in January 1982. See O. E. Mayou
& Sons (1985) 11 ALRB No. 25, pp. 9, I1.7

B. Enpl oyees Entitled to Makewhol e Relief 1.
Payrol | Enpl oyees

Through the cooperation of counsel, the parties have
agreed to the total hours/units of work per job category includable
in the makewhol e order.”™ Because of the conplexity of the case,
and the nagnitude and extent of the cal cul ations, however, there
has been no item zed breakdown of the makewhol e due each individual
discrimnatee. | reconmend that such computations be remanded to
the Regional Director (subject to the

73RES.pondent refers to this termnation date as a possible
alternative. See Respondent Post-Hearing Brief, p. 16, fn. 5.

MSee @X1.7, 1.8.
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verification of all parties) following final supplemental order™ in
this matter. A though there is no specific reference to such
procedure in the Board' s regulations, | do note that 8 Cal. Admin
section 20290( ¢) provides for (backpay)’ specifications showing in
detail net backpay amounts ow ng for each enpl oyee, or
alternatively, notice of hearing wthout specification containing
only a brief statement of the matters in controversy. In the

I nstant case, this phase of the conpliance proceeding wll

determne the extent of liability, and the category of enpl oyees
entitled to share in the makewhol e award. There can be no prejudice
by this procedure as all parties will be able to verify the

i ndi viduals named in the final conputations. Additionally, this

met hodol ogy woul d hasten’” the resolution of protracted litigation —
I nvol ving conduct which occurred over 7 years ago. | reconmend

that final individual calculations await supplemental order. 2.
Asparagus Harvesters

The only remaining issue with respect to the
enpl oyees entitled to makewhole relief is with respect to the

™| reconmend that the Regional Director be further

instructed to report to the Board when these matters have been
finally resolved and in any event no later than one year fromthe
date of the Board' s supplenental decision and order.

®ps yet, the Board has issued no regul ation concerning
procedures in (bargaining) makewhol e cases.

't woul d not seem expedient at this point (prior to fina
determnation of the fornula and total amounts owng) to remand for
conpilation of a list of the specific individual enployees entitled
torelief.
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status of the conpany's asparagus harvesters. General Counsel and
Charging Party have contended that these workers were supplied by
| abor contractors and are therefore agricultural enployees of
Respondent under section 1140.4( b) of the Act entitled to
makewhol e relief. Respondent contends that the asparagus is custom
harvested, thus rendering the workers harvesting enpl oyees of the
various custom harvesters, rather than of Respondent.’

a  Facts;

Respondent ' s asparagus crop (invol ving 2-4
crews and some 200-360 acres) has been harvested by |icensed |abor
contractors, El Don Farm Labor Contracting Co., Inc., Juan Chavez,
and J & J Company, since 1978. The harvest would occur fromearly
January through late March, and was acconplished by oral agreenent
between Abatti and the respective contractors. Respondent's packing
shed manager (Robert DeVoy) normally contacted the |abor contractor
at the end of December to indicate when the harvest woul d commence,
the identity and [ocation of the fields, and the fee arrangenent.
The workers were paid hourly and piece rate,79depending upon the
nature of the particular field, and the contractor was paid a flat
percentage (e. g., 319% of the total payroll. The contractor had
control over the

Al though not specifically referred to in Respondent's Post -
Hearing Brief, the matter was fully litigated, and, | believe, ripe
for witten decision.

The hourly rate has varied fromyear-to-year between
approxi mtely $3.70 per hour and $4.50 per hour, with the piece
rate varying from$2.08 per box to $2. 35 per box.
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harvesting operation and made out all payroll checks, charging the
total cost plus 31%to Abatti. Wrkers arrived in their own cars
nornmal I y. When busses were utilized, however, they were provided by
the contractor who also provided field instruments (asparagus knives
and "burros" or open wheel barrows); pick boxes were provided by
Respondent to transport the asparagus to the shed, &

Devoy's duties were to insure that the asparagus fields
were properly harvested. As such, he was a "general supervisor"
who wat ched the crews each day and kept in close contact with the
contractors. If the job was not being done properly, DeVoy woul d
informthe contractor or one of the crew foremen

Respondent did not hire any of the harvesters, nor did it
fire people on an individual basis. DeVoy could recomend
discipline but had never done so previously. Respondent did not
provide meals or |odging for the workers, and the harvesting crews'
contact with the crop ceased as the latter was transported to the
packi ng shed. Thus, packing, marketing, etc., remained in the
conpany donain. No reference to the asparagus crop was contained
in the previous UFWAbatti contract. (GCX 23). During the 1982-83
negotiations, Respondent took the position that the crop was custom
harvested, but that it was prepared to negotiate over wages,
working conditions, etc. Utinmately, a rate of pay

8The workers wal k down the rows cutting the asparagus. The cut
crop is placed on top of the bed and the person running behind the
burro picks up the cut asparagus and places it in boxes. The filled
boxes are then placed at the end of the field and transported in
flathed trucks to the packing shed.
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was included in its 13 Decenber 1983 proposal to the union.

b. Analysis and Concl usions;

CGeneral Counsel has included the asparagus
harvesters in its makewhol e cal cul ations,® and | find that the
factual record supports inclusion of this category of workers anong
Respondent's agricultural enployees. As in Paul W Bertuccio
(1984) 10 ALRB No, 16, the conpany in the instant case is in

conpl ete control of the harvest and responsible for all operations

before and after the harvest. The enployees have existing,
permanent ties to the conpany which sets wage rates, and pays a fl at
fee conmssion to the |abor provider. See also Exeter Packers, Inc.
(1983) 9 ALRBNo. 76; s &J Ranch, Inc. (1984) 10 ALRB No. 26.

The equi prent (kni ves and wheel barrows) provided by the "contractors”

was not of the sane nagnitude as the trucks and tractors which were
deemed not sufficiently costly nor specialized to suggest a custom
harvester relationship in Jordan Brothers (1983) 9 ALRB No. 41,

and | would find the Tony Lomanto® thirteen-factor analysis to be

I napplicabl e under the circunstances. See also Sutti Farns (1982) 8
ALRB No. 63; Cournet Harvesting and Packing (1978) 4 ALRB No. 14;
Napa Valley Vineyards Co. (1977) 3 ALRB No. 22; Jack Stowells, Jr.
(1977) 3 ALRB No. 93.

Nor is the absence of reference to this job function in
the 1978 Abatti-UFWcontract critical. The latter was of a

*'See General Counsel Post-Hearing Brief, p. 24.
%201982) 8 ALRB No. 44.
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duration which would not apply to the asparagus harvest season.
Simlarly unhel pful to the analysis is the "custom harvest”
reference to the Respondent's 1975-76 asparagus crop in Abatti
Farns, Inc. and Abatti Produce. Inc. (1977) 3 ALRB No. 83, IHED p.

13. No specific finding concerning the asparagus harvest operation

was nmade in that decision. Thus, the reference to-"custom
harvester" there suggests no nore than the utilization in the

I nstant case of the term"labor contractor” to describe the entities
which were hired by Abatti to harvest the asparagus crop. |
recommend i ncl udi ng the asparagus harvesters anong the conpany's

agricultural enployees entitled to the makewhol e renedy.

C. Conparable Contracts/\Wage Rates 1.

Facts;
CGeneral Counsel initially surveyed all of the
UFW veget abl e contracts that were signed with Inperial Valley-based
conpani es or w th conpani es who had operations in the Inperial
Valley at any tine fromJanuary, 1979, to the date of issuance of
the First Arended Specification (13 February 1984). The contracts
I ncluded Sun Harvest, I nc., Gowers Exchange, Admral Packing,
Salinas Marketing, Gshita, I nc., and California Coastal Farms, Inc.
(Sal i nas- based conpanies with operations in the Inperial Valley), as
wel | as Hubbard, John J. Elnore and Col ace Brothers (I nperial
Val | ey-based conpanies). The expired 1978 UFW Abatti contract was

conpared to the contracts revi ewed
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and certain simlarities emerged:

(1) Nneof the job classifications contained in the
1978 Abatti contract appeared in the other contracts (general field
and harvesting, thin & hoe, irrigator, tractor driver A tractor
driver B, lettuce conventional ground pack "2 dozen", lettuce
conventional ground pack "2% dozen", waterperson and w ndrower.

(2) \Were the sane job classifications appeared both in
the 1978 Abatti contract and in the other contracts surveyed, the
contract rates for those job classifications were identical in each
of the contracts surveyed.

(3) \Were there were no conparable Abatti job

classifications®

in the group of contracts surveyed, the Genera
Counsel originally extrapolated a percentage increase to these
classifications by conputing the yearly percentage in the general
field and harvesting job classification in the group of contracts,
i ncluding cost of living increases of 25 cents in 1980 and . 4475
cents in 1981. Thus, because the "Sun Harvest" increase in the
general field and harvesting job classification was 35 percent
(from$3.70 per hour to $5.00 per hour) upon agreenent in
September 1979, the percentage increase applied to these
classifications in the Abatti contracts was simlarly 35 percent in
1979, 13 percent in 1980, 8.8 percent in 1981, 8 percent in 1982,

5.2 percent in 1983.

83Cantaloupe harvest (hourly, pickers and sorters);
wat ernmelon (cut and pitch); onions; rapini; and asparagus.
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Fol 1l ow ng the hearing, General (ounsel suggest ed® t hat
the differences in agricultural operations and economcs between the
Slinas Valley and the Inperial Valley, and the split in wage rates
post -1979 stemmng fromthose differences conpel | ed the concl usi on
that the Sun Harvest group of contracts was not the proper neasure
of Abatti's nmakewhole liability, except for |lettuce harvest rates.
It concluded that there were no conparabl e contracts during the AP
nakewhol e period on which the Board could rely. General (ounsel
reviewed APl 's past wage patterns and those of its conpetitors in
the Inperial Valley by coomodity, general surveys of wages in the
Inperial and Salinas Valleys, and the negotiation postures of the
parties during negotiations, and concl uded that a wage increase of
10 percent per year was the nost reasonabl e approxi nation of the
rates Respondent's agricultural enpl oyees (non-1|ettuce harvest)
coul d have expected in the absence of the conpany's bad faith
refusal to bargain.

Respondent argues that Inperial Valley-based or Sout hern
Cal i forni a-based grower/shi ppers, not Salinas-based nul ti-regi onal
| ettuce shippers were conparable to AP, including Gl ace Brothers,
Maggi o, Vessey and Gonpany, Mirio Sai khon, Gattle Valley, and the
San DO ego county conpani es i ncl udi ng Egger & Ghi o, Koi chi Yananot o,
XF Farns, George Yananoto, and P per Ranch. Respondent further
contends that the 10 percent per year predicted increase was

unrealistically high, urging the Board to

8General Qounsel Post - Hear | ng Brief, pp. 23-24.
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substitute a 6%increase to the General Counsel's proposed
forml a.

On the other hand, Charging Party suggests that the Sun
Harvest contract was a conparabl e contract because both entities
were large agricultural entities involved in the grow ng, packing
and shi ppi ng of vegetables, including iceberg |ettuce; both were
involved in the growing of flat crops, including cotton, sugar
beets, alfalfa and wheat; both enployed |arge agricultural work
forces involving general |aborers, thin and weed personnel,
irrigators, and tractor drivers, and drew their |abor force from
| mperial Valley/ Mexicali; both operated under the sane (industry-
wi de) Interharvest contract in 1978. (See Charging Party Brief, pp.
2-3.)

Because of this disparity of views, presentation of
evi dence of the operations and applicable wage rates of the
arguabl y conparabl e entities enconpassed a nmajor portion of the
hear i ng.

As described by wtnesses Mendoza, Abatti, Church,
MKi nsey, Puffer, Barsaman, Gega, Storns, et al ., and as
summari zed in appendices F-1 through F-20, the pertinent
characteristics of the operations appear as foll ows:

Abatti;® A california corporation with general purpose
of farmng and specific purpose of harvesting, shipping

% have relied principally upon the testimony of conpany
resident Ben Abatti, as well as that of UFWnegotiator Arturo
ndoza for this information. See R. T. Vol. XV, pp. 3-19; \ol.
XV, 58' 1-103; Vol. XM, pp. 51-78; Vol. II, pp. 3-21; Vol. V,
pp 6-142; Appendix F-1 .
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and packing, it has been in existence since 1967. Abatti Farns,
Inc. merged in 1981 with Abatti Produce, Inc. During the relevant
time frame (1979-81) it operated exclusively in the Inperial
Valley, with no out-of-state operations. |t has been a producer
harvester, and shipper of the following |ettuce acreages (which
were not owned or |eased by the conpany, but rather custom
harvested, packed and shipped): 1In 1979, 1,400 acres were planted
and all fields were harvested (approximately 500-550 cartons); in
1980 (1980-81) all fields were harvested including approxi mately
600- 700 additional acres (600 cartons); for 1981 (1981-82), all
fields were harvested plus some 500 additional acres (500 cartons).
The lettuce is normally grown in September to February and harvested
from Decenber to March. For the entire period, three piece rate
crews of approximtely 45 persons per crew worked the harvest.

Approxi mat el y 380-450 acres of waternmel ons were harvested
in1979; 400 acres in 1980; 450 acres in 1981. The waternelons are
general Iy grown from February through March and harvested in June
(by 3-4 cut and pitch crews of approximately 7 per crew —
approxi mately 40-45 harvesters).

In 1979 and 1980, approximately 900 acres of spring
cant al oupes were harvested by 5-6 crews. In 1981, 10 crews
harvested some 1,300 to 1,500 acres. Respondent did not own or
| ease these fields but provided harvesting services for a variety
of I'nperial Valley growers. Cantal oupes are generally planted in

m d-January through March, and harvested in June-July. The
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harvesters are conposed of 13 menber crews. Approxinately 900 acres
of fall nmelons were harvested by 6 crews in 1979; 9-10 crews
harvested 1,200 acres in 1980, and 2,500 acres in 1981. These crops
are planted in July-August and harvested in Cctober-Novenber. All
fields were harvested in 1979, but not in 1980 because of the poor
crop and lack of narket. 1981 was a "disaster year" because of
white fly manifestation.

Approxi mately 700 acres of m xed nmelons (honeydews and
cranshaws) were harvested in 1979 and 1980; 900 acres in 1981. Two
to three crews (sonme 22-24 persons) did the harvesting which
occurred in Cctober through Novenber (planted in July through
August) .

One hundred twenty acres of rapini were harvested in 1979
and 1980; 140 acres in 1981. It is usually planted in
Sept enber/ Cct ober and harvested by crews of approximately 40-100
peopl e in Decenber-February (with a total harvest work force ranging
from100-180). (R.T. Vol. XV, p. 12.)

Three harvest crews (25-50 workers per crew) harvested
250 acres of dry (bulk) onions in 1979; 250-280 acres in 1980 and
1981. The onions are planted in October and harvested in April
through May. Al fields were harvested in 1979 and 1980;
approxi nately 80 percent in 1981.

In the asparagus, two harvesting crews (20-30 per crew
harvested 200 acres in 1979 and 1980. Three crews harvested 200
acres in 1981. It is planted in February through March and
harvested during the same period.
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Two hundred to four hundred acres of carrots were grown
( Sept enber - Cct ober) in 1979 and 1980 and harvested by M ke Yurosek
in January-Muy. Some 200- 300 acres of broccoli were also grown in
1979 (Septenber-Cctober) and harvested (December-February) by Mke
Yurosek. (R.T. Vol. XIV, pp. 77-118.)

Ben Abatti defined flat crops as stable, |ow profit, non-
| abor intensive crops (which may or may not growin rows for
purposes of irrigation), including cotton, sugar beets, wheat,
alfalfa, and sudan. Four hundred to five hundred acres of cotton
were harvested in 1979; eight hundred to one thousand in 1980. It
I's harvested nechanically by 2-4 tractor drivers. One thousand four
hundred acres of sugar beets were planted and harvested in 1979;
one thousand seven hundred acres in 1980; one thousand ni ne hundred
acres in 1981. They were (custom harvested mechanically. Four
thousand five hundred acres of wheat were harvested in 1979 and
1980; four thousand to four thousand five hundred in 1981. It is
grown December through February and (custonm) harvested by nachine
May through June. Approximately 3,600-4, 000 acres of alfalfa were
grown and harvested in 1979; 4,200 in 1980; 4,000-4,500 in 1981.
Sone 6-8 tractor drivers harvested this crop (Mrch-Septenber) which
is normal Iy planted Septenber through Cctober. Sudan (grass) hay
of unknown acreage was planted and harvested in 1979. It is grown
May through August and harvested July through August by tractor
drivers. Ben Abatti could not recall precise acreages or if the
crop were grown/harvested at all during the relevant period.
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(R.T. \Wol. V, p. 124, 130-134.)

Abatti lettuce is shipped all over the United States;
wat ernelons to the western states; cantal oupes to two-thirds of the
United States and Canada; fall nelons throughout the United States
and el sewhere; onions to the East Coast and \Wst; asparagus all
over; sugar beets, sudan, alfalfa, in California, and wheat to
Sout hwest Marketing Corporation (all over the world); cotton was
handled by Cal Cotton. (R.T. Vol. XXM I, pp. 52, 53.)

The total Abatti work force approxinmated 2, 000 per year
during the relevant period, between 90-95% of which were engaged in
agricultural operations. (R.T. Vol. XV, p. 24.) For the period
1979- 31, approximately 75-80 percent of the |abor force of
Respondent's grow ng operation was involved in flat crops. Wth
respect to the harvesting operation, in 1979 and 1980,
approxi mately 75%of the |abor force was in vegetable crops and 25%
inflat crops (75-80%in vegetable crops in 1981)

Wth respect to acreage, approximately 75-80% of the |and
was involved in flat crops for the period 1979-81. Lettuce and
cant al oupe were the nost |abor intensive vegetable crops; broccol
and carrots the |east |abor intensive.

Approxi mately 35-40 tractor drivers were enpl oyed for the
period 1979-81, with duties in caterpillar, wheel, hay cutters,
rakers, graders, bailers, hay haulers, mulch and plant (wheat and
alfalfa). Sone 80%of the tractor drivers spent their time in flat

crops as opposed to vegetable crops on an average
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during the five year period 1979-84 (wth the percentage i ncreasing
from75%in 1979 to approxi natel y 85-95%through date of hearing).
Approxi mately 35-40 irrigators worked during the sane peri od
irrigating on 24-hour shifts, setting taps in the rows and naki ng
sure the water ran evenly, as well as openi ng up val ves/ checki ng
ditches inthe flat crops, etc. 1n 1979, approxinately 75% of
their tine was spent inirrigating flat crops whi ch percentage has
risen over the years because of the increase of the flat crop
acr eage. 8

Thin and hoe crews ranged from40-75 peopl e (two crews)
in 1979-81. Sone 140-190 | ettuce harvesters; 200-300 (plus or mnus
50) cantal oupe harvesters; 40-45 waternel on harvesters; 300 oni on
harvesters; 100-180 rapini harvesters all worked during the rel evant
period. The conpany al so comnmercially packed (for 4-5 ot her
growers) in its packi ng shed during the nakewhol e period. The
| ettuce harvest inthe Inperial Valley |asts sonme 90-120 days wth a
| abor force drawn fromGCal exico wth [arge nunbers living in
Mexicali. Sone enpl oyees work nore than one crop, and others work
year round (e. g., tractor drivers, irrigators, and shovel ers). The
harvesters work seasonal ly; thin and weed crews worked 10-11 nont hs

per year wth July and August off (nornally).

N\ . Abatti explained the tine allocation by virtue of the
fact that flat crops are irrigated nore frequently and over | onger
periods of tine, e.g., hayisirrigated sone 2 tines per nonth for
a 12-nonth period, wheat 9 tines over a 5-6 nonth period, while
| ettuce/nel ons are irrigated only about 5 tines for the whol e
season.
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Sun Harvest:® During the relevant time frame, Sun
Harvest maintained its principal office in Salinas. It grew crops
in Salinas (lettuce, celery, cauliflower, broccoli, strawoerries,
carrots, sugar beets), Huron (lettuce), knard (cel ery), Tacna-
Wilton-Yuna (Arizona) -- lettuce, cotton, sugar beets, wheat),
Brentwood (1979 only) as well as in the Inperial Valley. The
Salinas work force consisted of approximately 1,000 agricultural
empl oyees —700 | ettuce harvesters; 130-150 other crop harvesters.
In Tacna, Sun Harvest enpl oyed approxi mately 500-600 agricul tural
enpl oyees, the vast ngjority of whomwere lettuce harvesters with a
very smal| percentage of tractor drivers and irrigators.

Sun Harvest had been in the Inperial Valley since
approxi mately 1968- 69 —grow ng, harvesting, and shipping iceberg
| ettuce, cotton, alfalfa, wheat, sugar beets. 1In 1979, a typical
| nperial Valley work force included 12-15 | ettuce machine crews (32
wor kers per nmachine); 6-9 ground crews (naked pack, 30-plus
workers/crew); 5 thin and hoe crews (30 per crew); irrigators;
tractor drivers; sprinkler workers; mscellaneous heavy equi pment
wor kers; water truck drivers; and subforenen: (a total of sone 700-
800 agricul tural enpl oyees approxi mately 600 of whomwere lettuce
harvesters). In 1980, the Inperial Valley workforce was nearly

I dentical, decreasing approximately 10-20%

81 have relied upon the testinony of Sun Harvest counsel

Andrew Church as well as UFWnegotiator Art Mendoza for this
information. See R. T. Mol. XXXMII, pp. 21-36; \ol. |, pp. 2-21;
Vol. I'Il, pp. 69-146; RX48-53; Appendi x F12.
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in 1981. Tractor drivers and irrigators primarily cane fromthe
Inperial Valley and Mexicali, as did the thin and hoe crews wth
sone workers fromSalinas. The vast mgjority of the lettuce wap
machi ne crews cane fromMexicali, with one wap crew fromthe
Yuma/ San Luis area. For the |lettuce ground crew, one group cane
fromthe San Luis area, and a small (15% percentage resided in
Salinas. Anmgjority of the ground crew were fromthe | nperi al
Vall ey and woul d travel to the Yuma-Tacna operations by bus. They
stayed i n conpany housing as well in Salinas and Huron, but in
Salinas, approxinately 10 percent also resided in the area.

Sun Harvest utilized one seniority list for all areas wth
a liberal |eave of absence policy -- e. g., an enployee could mss
an area and not |ose his/her seniority. Aslightly snaller
per cent age of enpl oyees would foll ow the wap nmachine circuit --
approxi matel y 50 percent of the Huron nachine wap workers lived in
Huron; in Salinas these crews were essentially fromthe Inperial
Valley with a snmall percentage living in Salinas. The |ettuce
operation was year-round (followi ng the Inperial Valley-Arizona-
Huron-Salinas circuit) with its principal 'nmarket in New York.

The nanme change (Inter-Harvest to Sun Harvest) occurred
in 1980. It is a corporation with original stockholders in Sun
Wrld International and United Brand. At sone point in tine, Sun
Harvest bought out United Brand. There have been 5 UFWcontracts
with Sun Harvest with effective dates commencing respectively in
1970, 1972, 1975, 1979, 1982. The 1979 Sun Harvest contract was
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used as a nodel ® for approxi mately 20 Inperial Valley and Salinas
conpani es who signed simlar contracts (wWith nearly identical wage
rates) —including three Inperial Valley conpanies —Col ace,
Hubbard, and John Elnore, and other Salinas-based conpanies with

| mperial Valley operations -- G owers Exchange, Cal Coast al

Adm ral Packing, Geen Valley Produce, and Gshita. The threat of a
boycott of Chiquita bananas (a subsidiary of United Brand), as well
as the boycott of Hormel neats and A & W Rootbeer Stands, plus the
boycott of Sun Harvest |ettuce, strawberries and cauliflower, were
all factors in the signing of the 1979-82 agreement. There was a

t hreatened boycott in 1970, as well as a strike, but the boycott
threat was not a factor in the 1975 or 1982 contracts.

Sun Harvest termnated Inperial Valley operations
follow ng the 1982-83 |ettuce season. Attorney Andrew Church
attributed the cessation to "profitability problens" throughout the
southern area (lnperial Valley/Arizona). Specifically, the conpany
was encountering problems with lengthy |eases, utilization of the

9

| and, | abor costs,8 costs of water,

%The 1979 Sun Harvest contract was not the first "standard"
vegetabl e contract. It was also the nmodel for contracts signed for
the period 1975-78 with the exception of Bruce Church which paid
hi gher wages. As such, UFWcontracts with vegetabl e conmpanies
t hroughout the state contained nearly identical |anguage provisions
and simlar wage levels, differing only with respect to articles
relating to local issues.

M . Church distinguished the "philosophy of |ettuce" between
the Salinas Valley and the Inperial Valley as follows: In Salinas,
lettuce is the primary crop, around which the entire agricultura
operation revolved. In the Inperial Valley, the enphasis is more on
cotton, wheat, mlo (flat crops) and lettuce
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equi prent, and pesticides. (R. T. Vol. XXM I1, pp. 33-37.)

California Coastal Farns, Inc.: % The conpany oper at ed

in the Inperial Valley, Salinas Valley, and Bl ythe (harvesting
lettuce) in 1979. The operations were identical in 1980 and 1981
with the addition of a Huron lettuce harvest. The 1979-81 crops
included iceberg lettuce, cauliflower, alfalfa (Inperial Valley),
cotton, wheat, sugar beets, and asparagus (1981 only). °1 The work
force ranged from 300-400. The 1979-81 Inperial Valley work force

I ncl uded approximately 250-280 agricul tural enpl oyees who grew,
harvested and packed the various crops which were sold under the Cal
Coastal label. Additionally, a broker also sold lettuce.

Approxi mately 3-4 ground crews harvested lettuce (35 workers per
crew or approxi mately 120 lettuce harvesters); wth 20-25
irrigators, 25 tractor drivers, and 2 thinning and hoeing crews (30
per crew). Job categories included |ettuce

cutters/ packers/| oaders/cl osers/waterpersons; irrigators; tractor
drivers, general |aborers, sprinkler workers, thin and hoe crews,

and irrigator subforemen. Acreage was well

beconmes a rotation crop —only harvested for three nonths/year,
Lettuce is also a "higher risk crop” as its narket wll be volatile
fromday to day, while the flat crops are nore stable, thus
affording the Southern area grower fewer opportunities to overcone
spiral i ng expenses.

OTestinony of Andrew Church, At Mendoza. R. T. \ol.
XOM I, pp. 1-132; Mol. II, pp. 47-72; Vol. V, pp. 19-35;
Appendi x F 13.

N nperial Valley crops included iceberg | ettuce, cotton, sugar
beets, and alfalfa.
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inexcess of 1000 (R.T. Vol. I'l, p. 55.) Lettuce was harvested
year round from Salinas (principal place of business) to the
|nperial Valley to Blythe to Huron. During the 1979 strike,

repl acenments were brought in fromthe Yuma- Sonerton area

(approxi mately 50% of peak) but the normal work force resided in

| nperial Valley/Mxicali and to a |esser degree (15% Salinas. Farm
enpl oyees were fromthe Inperial Valley/Mexicali and did not travel
the circuit.

The current UFWcontract was negotiated in March 1981 and
was due to expire on 31 August 1982. It continues on a day-to-day
basis. The Inperial Valley operations ceased in 1982. Attorney
Church opined that the' termnation was due to "conpetition" in the
| mperial Valley, specifically a very short, expensive |lettuce
season, with the balance of the year in flat crops and wages which
were not conpetitive with other (non-union) Inperial Valley conpanies.
(R.T. Vol. XXM 11, pp. 93-94.)

G overs Exchange; %

A California corporation with operations in Salinas
(principal), Oxnard, Blythe, the Inperial Valley (through 1981-82)
and Huron. Iceberg lettuce was harvested in Inperial Valley
(Holtville Farns did the grow ng) by approximately 330-350
enpl oyees, 70 of whomdid thin and hoe work, 140 naked |ettuce, and
the remai nder machine wap. The |abor pool (which renained

92Testirm)ny of Fon Barsaman, At Mendoza. (R. T. Mol. XV, pp.
82-91; Vol. I'l, pp. 94-100; Vol. 1V, pp. 124-146; Appendi x F14.
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steady except for a decline in the thin and hoe crews because of
better preseason planting) was primarily fromthe Inperial Valley
and Mexicali with very fewresiding in Salinas (5%). It did no
growng in the Inmperial Valley —only preharvest work (thin and
weed) as well as the actual harvesting, packing, shipping and
selling of iceberg lettuce. Lettuce was also harvested in all other
| ocations, as well as celery in Salinas and Oxnard (exclusively).
The same number of crews worked in the Inperial Valley, Salinas,
Huron and Blythe. Attorney Barsam an suggested that the cessation
related to "long litigation with the ALRB' as well as high |abor
costs and | oss of control under the UFWcontract. (R. T. Vol. XV,
pp. 87-91.)

Adm ral Packi ng:93 From 1978-81, this conpany was a
| ettuce harvester/shipper, but not grower, in the Inperial Valley.
G her operations included Salinas (principal), Blythe, and Poston
(Arizona). In Poston and Blythe, iceberg |ettuce was harvested.
During the relevant period, approximately 3-4 ground crews harvested
lettuce in the Inperial Valley (130 enployees), and approxi mately
80% of the work force lived in the Inperial Valley and Mexicali; 20%
were from Sal i nas.

In Salinas, the conpany al so had a farmng operation
where |ettuce, cauliflower, broccoli, and green onions were

Best i nony of Lyle MK nsey, At Mendoza. R. T. Vol. XX pp.
I(221-597; Vol. I'I, pp. 100-104; \Vol. 1V, pp. 146-157; Appendi x
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% were planted beginning

grown/ harvested. Broccoli and cauliflower
January through raid-Novenber and harvested from February to the end
of Novenmber. Geen onions were planted in February to m d- August,
and harvested from My through June to Novenber. Lettuce was
planted in January-July; the Salinas |ettuce harvest season woul d
run fromApril/early May to md-Cctober. Thus, in the Salinas

Val I ey, vegetables were harvested throughout the year except for
the period approxi mately m d-Novenber through md-January. (R. T.

Vol. XIX p. 71.)

Gshita, Inc.: % acCalifornia corporation with operations

inthe Inperial Valley and Salinas. 1In Salinas Valley, it

grew shi pped/ packed m xed | ettuce, green onions, bok choy, napa,
Chi nese/ Japanese vegetables. |Iceberg lettuce was grown but not
harvested in Salinas. It did not grow vegetables in the Inperial
Valley from1979-81, but did harvest, pack, ship, and sell Ronaine
and mxed |ettuce -- enploying approximately 35 lettuce harvesters
(cutters/packers/closers/|oaders). Approximtely 95% of the
company's (Inperial Valley) workers were fromthe Inperial Valley
with very few fromSalinas. The first UFWcontract was signed in
Septenber 1979. The Sun Harvest

**Br occol i /cauliflower are "over winter" crops in the Salinas
Val | ero Planting in September shoul d hopeful | ?/ %/)I el d harvest in
| at e Novenber. t ober/ Novenber plantings w | e harvested in
spring. Thus, broccoli is grow ng (although not being harvested) 12
months per year. R. T. Vol. XX p. 69.

STestinony of Art Mendoza. R.T. Vol. I, pp. 88-94; \Vol. V.
pp. 14-20? Appendi x F- 16.
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"model " agreenment (GCX 28) was the second contract and was
renegotiated in March 1983.

G een Valley Produce Cooperati ve®® A cooperation of

i ndividual growers forned for the purpose of harvesting and
shipping. In 1979 it harvested in the Salinas Valley only —
harvesting lettuce and celery. The only Inperial Valley operation
was in 1980-81 (and not thereafter) which involved approxi mately 70-
80 lettuce harvesters (2 crews). The |abor force primarily cane
fromthe Inperial Valley/Mexicali and to a |esser extent Salinas
(30-35% . The first contract was signed in the fall of 1979.

Hubbard Corrpany:97 Wth a principal operation |ocated in
the Inperial Valley, the conpany al so had some harvesting operations
in Salinas, Blythe, and Las Cruces, New Mexico. It did not grow
crops but was a harvester/shipper/seller of iceberg lettuce. In
the Inperial Valley, it enployed two |arge piece rate crews (45-50
per crew) including cutters/packers/|oaders/closers/w ndrowers/box
boys/ waterboys. The | abor pool was from Mexicali/lnperial Valley.
The Hubbard (Sun Harvest "nodel") contract (GCX 27) was the second
with the UFW—the first was signed in early 1978 and expired on 31
Decenber 1978. The Salinas Valley operations

Plestinony of At Mndoza R.T. Mol. 11, pp. 109-113; \ol. V,
pp. 48-57; Appendix F17.

Testinony of Ron Barsamian, At Mendoza. R. T. Vol. XLV, pp.
91-98; \Wl. II, pp. 72-80; \Wol. V, pp. 3-14; Append x F-18.
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ceased in 1983 and the conpany did not return to the Inperia

Val | ey during the 1983-84 season. High labor costs as well as a
very high Teanster contract were cited as factors in the termnation
deci sion by Hubbard |awyer Ronald Barsaman. (R.T. Vol. XLV, pp
92-97.)

John J. Elmore:® I1n 1979, the conpany operated only in
the Inperial Valley, grow ng iceberg |ettuce, cotton, alfalfa, sugar
beets, and cantal oupes ' (on approxi mately 7000 acres). It had sone
75 enpl oyees at peak including tractor drivers (10), irrigators,
sprinkler workers, thin and hoe crew (40-45). The |abor force was
fromthe Inperial Valley/Mexicali and involved in the year round
operations, except for the thin and hoe crew which worked
particularly during the lettuce, cantal oupe, and cotton. In 1980,
It had the sane operations with fewer enployees: 8-9 tractor
drivers, 10 irrigators, and 40 thin and weed people. In 1981 no
| ettuce was grown and there have been no grow ng operations since.
A three-year contract was signed in the fall of 1978 with an
econom ¢ reopener which was agreed upon in Decenber 1979 (and
signed in March 1980). Notice regarding termnation of operations
was given to the union in July 1980. Attorney Barsaman listed the
reasons for the cessation as "personal” and "high cost of farmng in
general" -- e. g., labor costs, water costs, costs of |and, debt
services, pesticide

PTest | nony of Ron Barsaman and A't Mendoza. R. T. \ol.
AV, pp. 71-82; Vol. I'l, pp. 104-109; Vol. V, pp. 35-48;
Appendi x F-19.
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costs. (R.T. Mi. XV, pp. 76-77.)

Col ace Brothers:®® The conpany operated only in the

| nperial Valley grow ng/harvesting cantal oupes and iceberg |ettuce.
It had approximately 75-130 harvesting enpl oyees (seasonal) and a
few tractor drivers and irrigators (year round). The |abor force was
primarily fromthe Inperial Valley and Mexicali area. GCX 33 was
the UFWcontract signed in Novenber 1982 —in the context of the
conpany principal's intention of termnating operations follow ng
the upcom ng (June) melon harvest. All outstanding litigation was
resolved and the parties agreed to the Sun Harvest contract with
the exception of wages and medical plan. The union accepted | ower
wages to resolve the litigation and because Respondent was goi ng out
of business. The conpany was al so desirous of ending the
litigation, but wished to keep harvest costs down and "acceded to
the union's position with respect to farmenpl oyee wages" (see R. T.
Vol. I'l, pp. 117-122; R. T. Vol. XLIV, pp. 153-159). Thus, the
general hourly rate negotiated was $6. 20 for tractor drivers, $130.80
for (24-hour) irrigators, $5.45 for general |abor -- wages which
were [ ower than then-existing Sun Harvest rates, but significantly
hi gher than those paid by other (non-contract) Inperial Valley

conpani es.

PR 195, testinony of At Mndoza R T. \Wol. I, pp. 114-
122; Appendi x F-2Q

100



| MPERI AL COUNTY - MONTEREY COUNTY DI FFERENCES From 1979- 83, there

were no UFWcontracts with Inperial Valley-based growers/shippers

with only Imperial Valley |locations except for Colace Brothers
which termnated its Inperial Valley operations in June 1983. The
only contracts during the rel evant period —El nmore and Hubbard —
i nvol ved only a growing or harvesting operation. Both have since
termnated businesses (Bnore in 1980; Hubbard in 1983; in part due
to labor costs). The last contracts with Inperial Valley based
grower/shippers were in 1978. The industry-w de negotiations of
1979 were narked by a general strike!® during the Inperial Valley

| ettuce harvest and the break off of negotiations on 28 February
1979 as discussed in Carl Joseph Maggio v. ALRB (1984) 154

Cal . App. 3d 40, overruling 7 ALRB No. 43. The Meyer Conpany
(tomat o harvester/packer in King Gty) was the first California

veget abl e conpany to sign a contract with the UFWthereafter (in
early August-Labor Day 1979); Sun Harvest signed its contract on 4
Septenmber 1979. Qher conpanies followed suit —all wth Salinas-
based operations —including Associ ated Produce, Veg-Pak, Arrow
Lettuce, Mann Packing, Valley Harvest, \West Coast, Sakata, Harden
Farns, Cal Coastal, Geen Valley, Salinas Marketing Co-op, Hubbard,
Senini, Huntington, Gshita, H bino, Gowers Exchange, Gannini &
Del Chiaro. O those engaged in the

"D ndeed, the intens ty w thvx/mchthe partleslltlgatedthls
conpl i ance proceedi ng rray be viewed as an outgrowth of the violent,
tragi c events which occurred during the 1978-79 Inperial Valley

| ettuce harvest.
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original industry negotiations, the followng —all Inperial Valley
entities —did not sign contracts: Maggio, I nc., Colace Brothers
(until 1982), Maria Saikhon, Lu-Ette Farns, I nc., Vessey and
Conpany, I nc., and Martori Brothers Distributors.

Undi sput ed testinony of expert witness Philip Martin
(agricultural economst), as corroborated by various growers,
representatives, and |ocal, county, and State agricultural personnel

suggest 1%

that Inperial Valley agricultural wages have trailed
Monterey wages —e. g., an average of 51% /ower in 1982. These
wage differentials have occurred across all conmodities, but mostly
at the top end of the wage range (117%differential). Since 1979,
Mont erey wages have increased by 44% across the board; |nperial

Val | ey wages rose 15%at the bottom and 33wspercent at the top.

| nperial Valley wages did not increase after 1980 for nost
commodities and tasks. These differences have arisen because

| mperial County specializes in |ower wage |ivestock and field crops;
Mbnterey agricultural sales are 70% hi gh-wage vegetabl es® | nperial
Val | ey has a larger supply of workers to draw fromduring its
January peak period because of the border city of Calexico and the
Mexicali area, and there are fewer higher-wage non-farmjobs

available in Inperial County (see RX197).

e e.g., RT. Vol. XUI, pp. 58-64, 74-80; \Vol. XUII, pp.

2-11? Vol . XXM 1, pp. 94-96; RX 72 AF, 73 AE 74 AE 75 AE 76
AF 77 A-F, 78 AF, 79 AF, 80, 81, 165-171.

102Li.vestoc.k and/or field crop wages tend to be |ower because
the work is easier, of higher status, and often offers |onger
enpl oyment on one farm
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These differences contributed to the termnation of the
| nperial Valley operations of Salinas-based conpani es whi ch agreed
to the Sun Harvest contract in 1979: Sun Harvest and Gal (oast al
ceased operations because they could not renai n conpetitive wth
respect to row crops and the $1. 30 per hour field rate increase
whi ch the new signatory conpani es did not have to pay. Gowers
Exchange ceased operations in 1981-82, triggered in part by higher
| abor costs incurred under the new UFW(Sun Harvest) contract.
Hubbar d Conpany ceased operations in 1983 in the Salinas Val |l ey and
did not return to the Inperial Valley for the 1983-84 season. The
reasons for the termnation were high | abor costs and a very
expensi ve Teanster contract. John J. H nore ceased operations in
Sept entber 1980 because of personal reasons (of the conpany
principals) and the high cost of farmng in general, e. g., |abor
costs, water costs, costs of land, cost of |and preparation, debt
service, pesticide costs. Thus, of the "conparabl e contracts", only
those wth sol el y harvesting operations (and therefore havi ng no
costs associated wth farmng) renained in the Inperia Valley at
the tine of the heari ng103 —Gshita, Admral Packing, and G een
Val | ey Produce Conpany. 104
Because of these differences in the wage | evel s between
108 i scussed, ol ace Brothers al so ceased operations in
June 1983, and the Respondent itself announced i n Decenber 1983 --
during the hearing -- that it would be termnating its agricul tural
oper at i ons.

e latter had no I nperial Valley operations post-1981.
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the two areas, Dr. Mrtin suggested the inportance of considering
wages within a particular geographical area (e. g., Southern
California), as well as wages for that particular conmodity (in a
given area). R.T. Vol. LI, p. 114. If there was no ideal "nodel"
—anot her conpany in the sane county with a contract and simlar
product mx —the next best alternative would be to |ook for a
conpany at least in the same (Southern California) region. |bid, pp.
117-118. The record thus includes information concerning seven
(seven) Southern California vegetable conpanies with operations
during at |east some portion of the makewhol e period and under
contract wth the UFW

G her Southern California Contracts

Cattle Valley Farms: 1% An agricultural operation
approximately 20 mles fromthe Inperial County line in Thermal
(Coachella Val l ey), California, involved in vegetables and row
crops as well as a feed lot for cattle. In 1979, the follow ng
flat crops (but no vegetables) were grown and harvested: cotton
(1,000 acres); alfalfa (300-400 acres); wheat (300 acres); mlo
(300 acres); sudan (300 acres); oat hay (50 acres). In 1980 or
1981, the company was involved in a joint venture in cannery
tomatoes (350 acres) and in 1981 or 1982 was under contract for
approxi mately 100 acres of carrots. The follow ng year the

operation was a little nore into vegetables, and the sane acreage

105Testirru)ny of Peter Solonon. R. T. MWol. XXM I, pp. 1-33;
Appendi x 5.
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of flat crops. Onions (dehydrator) as well as bulb (fresh narket),
lettuce, ® broccoli, cauliflower, asparagus (80 acres), spinach
squash, bell peppers, dehydrated garlic and nmel ons (cantal oupes,
casabas, cranshaws, and honeydews) were grown from 1982-84. In
1983, the vegetabl e acreage was approxi mat el y-200-700; the acreage
of flat crops began to decline correspondingly. The |abor force

i ncl uded approxinmately 10 tractor drivers per year, 15-16
irrigators (during busy season) and 4-5 during | ow points paid
hourly for 8-10 hours per day, with 2-3 enpl oyees working at night.
The followi ng general field laborers, including weed and thin
peopl e, have worked for the conpany in the follow ng years: 1979 -
10; 1980 - 15-20; 1981 - 15-20; 1982 - 30; 1983 - 100-150 at peak;
1984 - 200- 400 including harvesting people at peak. The |abor
source is local, as well as the Inperial Valley/Mexicali area. The
cattle portion of the business is not |abor intensive, enploying
only sonme 4-5 enpl oyees (plus the owner) per year. RX 176 is the
UFW contract of duration August 1981-August 1982. The wage rates
reflected in the contract reflected raises of approximtely $.21 per

job category in comparison to pre-contract wages.

Harry Singh & Sons, Inc.: %% The conpany grew and shi pped

pole (fresh nmarket) tomatoes during the relevant period

%®me acre of iceberg, the rest romaine, endive, escarole and
| eaf itens.

WTestinony of Thomas Puffer. R.T. Vol. XXM, pp. 3-22;
Appendi X F- 6.
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on approximately 300 acres of land |eased fromthe United States
CGovernnent near Canp Pendl eton in Cceanside, San Diego County,
approximately 30 mles north of San Diego. Enployees included
tractor drivers, sprayers, irrigators (regular) and hourly harvest
enpl oyees (seasonal) with a peak of 250-300 for fall tomatoes. The
| abor source was fromthe San Ysidro/ Tijuana area and | ocal San

Di ego County. A contract with the UFWwas reached on 9 June 1981,
but the witten agreement was not signed until Cctober 1982 (RX
172). Ceneral |abor wages rose fromapproximtely $3. 35 per hour
to $3. 67 per hour upon signing with corresponding, proportional

increases in the four other classifications.

Egger & Gio Co., Inc.: 108 1p agricul tural enpl oyer

| ocated in the G ay-Mesa area of south San Diego County produced
celery (170 acres, 195 acres) and tomatoes (285 acres, 250 acres] in
1979 and 1980, enploying approxi mately 140 and 120 enpl oyees
respectively during the peak harvest season, including 6 truck
drivers, 5 tractor drivers and 6 irrigators. 1In 1981, celery (185
acres), cucunbers (85 acres), and tomatoes (250 acres) were grown
and harvested by 120 enpl oyees. In 1982 Romaine (70 acres),

celery (205 acres), cucunbers (145 acres); and bell peppers were
grown and harvested by 85 enployees. In 1983, 80 enpl oyees grew
and harvested 295 acres Gega. R. T. Vol. XXM II, pp of celery and

15 acres of

08Test i mony of Geoffrey. 34-49; RX 177A; Appendix F-7.
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cucunbers. The UFWcontracts (RX 181, 182) covered the period 6-77
through 6-82. The |atest union proposal (as of the date of the
hearing) woul d increase wages an additional 25 cents per hour for
general |aborers/irrigators/tractor drivers during the first year
(approximately 6%rai ses); an additional 25 cents per hour during
the second year; and an additional 15 cents per hour during the

third year.

Koi chi Yamanoto Farns: 1% Tomat oes were grown and

harvested by 32 enployees on 15 acres in South San Diego County in
1979. Cucumbers were produced on 12 acres from 1980-82, 14 acres
in 1983, and 7 acres in 1984 by 12-15 enpl oyees. Contracts with the
UFWwere effective from6-77 through 7-82 (RX 184, 187). The |atest
uni on proposal (as of the date of the hearing) requested $4. 65 per
hour for general field harvesters and $4.80 per hour-during the
second year (increases of 45 cents or 10 percent). There were no

changes with respect to tractor driver/irrigator wages.

SKF Farms: ™% From 1979 t hrough March 1982 when this
South San Diego company ceased agricultural operations, the
followi ng crops were grown and harvested: beans (30 acres); |eaf

items —green leaf/red | eaf/romaine lettuce (350 acres); bell

PTestinmony of Geoffrey Gega. R.T. Vol. XIMII, pp. 34-49: RX
1778; Appendi x F- 8.

110Testi_m)n of Geoffrey Gega. R. T. Wol. XXM II, pp. 34-49; RX
177G Appendi x F- 9.
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peppers (50 acres); zucchini (40 acres); cucunbers (40 acres,
1981-82 only) . Approxinately 55-80 enpl oyees were hired at peak
with an average work force of 45, including 5irrigators and 5
tractor drivers. Two contracts were in effect for the period 6-78
through 7-82 (RX 178, 185).

George Yamanoto Farm ! Qucunbers and tonatoes were
grown and harvested in this South San Diego County agricultural
operation during the period 1979-84. Respective acreages were:
1979 - 12, 10; 1980 - 20, 11; 1981 - 20, 11; 1982 - 15, 11; 1983
- 14, 10.5; 1984 - 11, 9. 5. The nunber of enployees varied from
22-33. Two UFWcontracts were in effect during the period 4-25-79
through 7-31-82 (RX 179, 180.) The latest union proposal included
general field harvesters' wages of $4. 65 per hour retroactive to 1
July 1983 (an increase of 7 percent); $4.80 per hour as of 1 July
1984; $4.95 per hour as of 1 July 1985. The irrigators wages were
an additional 10 cents per hour "across the board"; tractor drivers
were an additional 20 cents "across the board" .

h: 112

Pi per Ranc cabbage was grown and harvested —

1979-80 (40, 50acres); barley has been produced from1979- 82
(1,400 acres). The work force declined from35 (1979) to 2-4

Wresti nonyof Geoffrey Gega. R. T. Vol. XMII, pp. 34-49; RX
1770, Appendi x F-11.

112Testirru)ny of Geoffrey Gegga. R. T. Mol. XM I, pp. 34-49; RX
177E Appendi x F-10.
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(1981-82). The conpany has not been certified with the UFWsince
1982. Two contracts were in effect during the period 6-77 through
7-82 (RX 183, 186).

Qher Inperial Valley Vegetabl e G owers/Harvesters
(Non- Contract)

Ben Abatti identified his principle conpetition in

vegetabl e/flat crops as Mario Saikhon, I nc., Mggio, | nc., Vessey
and Co., Inc., Lu-Ete Farns, I nc., Lindy Farns, Inperial Valley
Veget abl e Farners Association, Let-Us-Pak, Badl ands, G een Valley
Farns, Signal Produce, Sam Andrews' Sons, and La Brucherie Farns, as
vel | as other companies that conmpeted in flat crops al one. **
Respondent introduced evidence 'of the operations of some of these
non-union contract |nperial Valley-based conpani es.

Maggi o, Inc.:*'* Maggio, Inc. grew harvested 1,000 acres

of lettuce, 2,800 acres of carrots,' 1,200 acres of broccoli, 165
acres of sudan, 250 acres of wheat, and 440 acres of mlo, and grew
800 acres of alfalfain 1979. In 1980, it grew harvested 2,200
acres of carrots, 675 acres of broccoli, 30 acres of m scellaneous
veget abl es, 800 acres of wheat, 400 acres of mlo, and grew 1, 200
acres of alfalfa. In 1981, it grew harvested 1,800 acres of
carrots, 900 acres of broccoli, 250 acres of m scellaneous

veget abl es, 1,475 acres of wheat, and 500

CPRT. Wol. XM, pp. 59-62.
14 R 195.

SFour hundred acres of carrots were grown/ harvested each
year; the bal ance were grown only.
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acres of sweet corn as well as grew 1, 565 acres of alfalfa. The
1979 work force included 17 tractor drivers, 17 irrigators (24- hour
shift), 30 sprinklers, 48 weed/thin persons, 112 |ettuce
harvesters, 170 carrot harvesters, and 44 other harvest personnel

In 1980, it enployed 14 tractor drivers, 20 irrigators, 30
sprinkler workers, 40 weed and thin enployees, 150 carrot
harvesters and 50 harvesters in the mscellaneous vegetable
operations. In 1981, 13 tractor drivers, 20 irrigators, 25
sprinkler workers, 40 weed and thin, 140 carrot harvesters, and 110
m scel | aneous vegetabl e harvesters were enployed. The respective
wage rates are contained in Appendix F-2

Mario Saikhon, Inc.: % This conpany produced the

followng crops in 1979: lettuce (1,900 acres grown and
harvested), alfalfa (750 acres grown and harvested), carrots (400
acres grown, 500 acres harvested), waternelons (500 acres grown, 700
acres harvested), cotton (700 acres grown and harvested), wheat
(2,700 acres grown and harvested). 1In 1980, 1,950 acres of

| ettuce were grown and harvested, 900 acres of alfalfa, 500 acres of
spring cantal oupes, 750 acres of cotton and 2, 900 acres of wheat.
Addi tional |y, 400 acres of carrots were grown and 500 were
harvested; 500 acres of watermelons were grown, 800 were harvested;
400 acres of fall cantal oupes were harvested. In 1981, 2,000 acres
of lettuce were grown and harvested, 900 acres

16px 195,
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of alfalfa, 500 acres of spring cantal oupes, 750 acres of cotton
and 2,900 acres of wheat. 350 acres of carrots were grown, 400
were harvested; 500 acres of waternelon were grown, 800 were
harvested; 400 acres of fall cantal oupes were harvested, as were
400 acres of broccoli. The typical work force consisted of (1979)
13 tractor drivers, 13 irrigators (24-hour shift), 8 shovelers, 15
sprinkler workers, 50 weed and thin, 160 |ettuce harvesters, and 40
wat er nel on harvesters. In 1980 the work force remai ned constant,
with the exception of 40 additional lettuce harvesters, 160
cant al oupe harvesters, and an additional 18 watermel on harvesters.
These latter figures were identical in 1981 with an additional 77
broccoli harvesters. Respective wage rates are reflected in
Appendi x F- 3.

Vessey & Co., Inc.: " 1n 1979, the followng crops were

grown and harvested: 985 acres of lettuce, 70 acres of bulb
onions, 90 acres of broccoli and 100 acres of garlic. 820 acres of
alfalfa, 225 acres of sugar beets, 265 acres of carrots, and 275
acres of wheat were grown. |In 1980, 800 acres of lettuce, 60 acres
of bulb onions, and 115 acres of garlic were grown and harvested,
990 acres of alfalfa, 225 acres of sugar beets, 110 acres of
carrots, 165 acres of cotton and 1,250 acres of wheat were grown.
In 1981, 120 acres of bulb onions were grown and harvested; 995
acres of alfalfa, 295 acres of cotton, and 965 acres of wheat were
grown. The work force included (1979) 7

U7ex 195,
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tractor drivers, 10 irrigators (24-hour shift), 46 weed and thin
enpl oyees, and 105 lettuce harvesters. In 1980, 3 tractor drivers,
6irrigators, and 11 weed and thin enployees. In 1981, there were
only 5 tractor drivers and 12 irrigators. The respective wage rates
are contained in Appendi x F-4.

2. Analysis and Concl usi ons;

Inits initial makewhol e decision (Adam Dairy dba
Rancho Dos Ros (1978) 4 ALRB No. 24, rev. den. by Ct. App., 2nd
Dist., Div. 3, March 17, 1980), the Board reviewed 37 col |l ective

bar gai ni ng agreements which were negotiated between the charging

party (UFW and enployers in the state to determne if a basic wage
rate was established during the same time period in which respondent
and the UFWshoul d have been bargaining in good faith. The average
of the contracts was $3. 13 per hour (general field rate) for the
first year -- the |owest negotiated rate of all job
classifications. Enployees who worked in nore specialized jobs and
who were nmore highly paid (e. g., tractor drivers, nmechanics) were
awarded a differential above the base wage calculated in

proportional (percentage) increments. In Perry Farms (1978) 4 ALRB

No. 25, vacated in Perry Farnms v. Agricultural Labor Relations Bd.
(1978) 86 Cal.App.3d 448, the Board set UFWcontract rates at
$4.00 per hour for 1976 and $4.17 per hour for 1977 (including all
fringe benefits).

InJ. R Norton Co. (1978) 4 ALRB No. 39, renanded in
J. R. Norton Co. v. Agricultural Labor Relations Bd. (1979) 26
Cal .3d 1, the Board directed the Regional Director to investigate
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and determne a new basic makewhol e wage based on a survey of nore
recently negotiated UFWcontracts (since the certification issued

substantially after the certification in AdamDairy). Guidelines

were established for the Regional Director's survey: (1) the tine
frame within which the contracts were concluded; (2) the size of the
work force; (3) type of industries; and ( 4) geographical |ocation.
No particular quantification of these factors has been
mandated by the Board. In Robert H Hckam(1984) 9 ALRB No. 6,
and Kawano Co., Inc. (1984) 10 ALRB No. 17, the Board averaged the

wages reflected in a group of contracts covering simlar crops in

the same geographical area. In Kyutoku Nursery (1982) 8 ALRB No.

73, the Regional Director's selection of one contract was approved

despite the fact that two of the criteria -- size of work force and

type of industry*® —were not fulfilled. Rather, geographical area

fromwhich the |abor pool was drawn as well as timng of the

"conparabl e" contract were found to be determ native considerations.
The rul e enunciated in Kyutoku, supra, is that the

Regional Director's fornula and cal culations will be adopted when

the latter established at hearing that the makewhol e amounts were

o 18The Board therein found conparability in a contract
whi ch involved different crops (strawberries as opposed to
carnations), and different-sized work forces (400 enpl oyees as
conpared to Respondent's 15) . The conparabl e contract mas_5|8ned
during the sane period in which Respondent woul d have bargai ne
absent the unfair |abor practice, and the workers at each entit
were drawn fromthe sane basic | abor market (Salinas Valley).

ALRB No. 73, supra, pp. 4-6, 11-12
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calculated in a manner that was reasonable and conforned to the
standards set forth in the ALRB decisions. The focal paint for
maki ng such determ nations shoul d be contracts achieved by the
union in bargaining wth enployees simlarly situated. A detailed
showi ng of contract conparability has not been required, but rather
the Board has found it generally sufficient for General Counsel to
present contracts negotiated by the same union and governing
operations in at |east sone of the sane comodities and | ocation(s)
as that of the Respondent and in effect during the makewhol e period.
Were, however, Respondent proves that the Regional Director's

met hodol ogy is arbitrary, unreasonable, or inconsistent wth Board
precedent, or that sone other nethod of determning the makewhol e
amount is appropriate, the Regional Director's formula may be
modified and rejected. Utimately, the Board must determ ne whether
the Regional Director's formula is the proper one in viewof all the
facts adduced by the parties. See Labor Code section 1160. 3;

Kyut oku, supra, pp. 10-11; cf. Mranda MishroomFarm Inc. (1982) 8
ALRB No. 75, rev. den. by . App., 1st Dist., Dv. 3, February 2,
1984.

In two recent cases involving Inperial Valley vegetable
operations, the Board held Sun Harvest to be the conparable
contract. In Holtville Farnms (1984) 10 ALRB No. 13, the Board
I ndi cated that the number (1) of contracts used was not a

determnative factor. The Sun Harvest-UFWcontract was found to be
reasonabl y conparabl e because it was executed approxi mately when
t he nmakewhol e period began, and because Sun Harvest grew the
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same crop (lettuce) in the sane geographical area as Holtville, the
Sun Harvest contract included job classifications simlar to job
classifications in Respondent's work force, and Respondent twice
unilaterally raised its enployees' wage rates to reflect the Sun

harvest rates. InJ. R. Norton Co. (1984) 10 ALRB No. 42, the
119

Board approved the Regional Director's selection of eight
contracts which the UFWhad negotiated with conmpani es of varying
sizes, all of which grew or harvested lettuce in the Salinas and

| nperial Valleys or in the Blythe area. As respondent in those
cases paid its lettuce harvest wages equivalent to those they woul d

120 the only makewhol e due

have received under conparable contracts,
the enpl oyees woul d have been conpensation for fringe benefit |oss.
For Respondent's non- harvest enpl oyees, the Regional D rector

averaged the highest wage paid to enployees in

Wpbatti Farms, Inc. and Abatti Produce, Inc.:; Vessey and
Conpany, | nc.; Mrio Saikhon, I nc.; Lu-Ette Farns; Gowers
Exchange, I nc.; Interharvest, I nc.; Nsh Noroian Farns; and Admiral
Packing, all were lettuce growers with operations in the same area
as Respondent. These conparabl e contracts were presuned to have
been a result of good faith bargaining and were therefore a fair
and equi tabl e measure of what the affected agricultural enployees
of Respondent woul d have earned had the Respondent bargained in
good faith. Uniformwage rates had been established from 1977-79
in 30-35 col |l ective bargaining agreenents between the UFWand the
vegetabl e industry in Salinas, Inperial Valley and Blythe. A
ei ght of the conpanies had contracts which covered at |east parts of
t he makewhol e period. Al grew and/or harvested |ettuce in the
Salinas Valley/lnperial Valley and/or Blythe. Many also had ot her
farmng operations in the Inperial Valley as did the Respondent.

N sh Noroian operated only in Blythe growng lettuce and fl at
crops. The nunber of enployees ranged from somewhat snaller to the
same size or larger. J.R. Norton, 10 ALRB No. 42, ALJD pp. 10-13

120The makewhol e period in the Norton decision was from4
Qct ober 1977 to 28 Decenmber 1979 (see 10 ALRB No. 42, supra, ALID

p. 7).
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all of the five™ standard non-harvest |abor classifications
contained in the WFWcontracts and arrived at a single general non-
har vest basi ¢ nakewhol e wage rat e.

In Norton, the Respondent's operation was a | arge farmng
operation inthe Salinas Valley, Inperia Valley and B ythe.
Lettuce represented a | arge portion of the operation, producing
between 2 3/4 and 3 1/4 mllion boxes per year. The |ettuce
operation began in Bythe in md-Novenber and ran until md-late
Decenber. The | ettuce was then harvested in the Inperial Valley in
| at e Decenter through early March, then back to B ythe for the
spring harvest throughout March and to the Salinas Valley fromApril
15 through Gctober 1. The operations noved to New Mexi co and
Arizona in ctober and Novenber. Conpany equi pnent, supervi sors,
and ground crew workers followed the harvest. In the Inperial
Val l ey, the conpany al so grew flat crops, such as cotton, alfalfa,
and wheat, naintained a citrus operation, enpl oying about 15 year-
round workers and at tines sone 40 thin and weed personnel. In
ythe, sone 75 non-harvesters and 25 thin and weed peopl e were
enpl oyed as necessary.

The contracts presented by the Respondent in Norton were

rej ected because they invol ved dissimlar crops, covered farmng
operations in geographi cal areas in which Respondent did no farmng,

or involved uni que financia and economc

2 ractor Driver A Tractor Driver B, thin and hoe, gener al

farmng, irrigator.
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ci rcunt aces

The Court of Appeal (4th Dist., Div. 1) approved the
Board's reliance on the Sun Harvest contract in Holtville Farms,
Inc. v. Agricultural Labor Relations Board (1985) 168 Cal . App. 3d

388, noting that a substantial portion of the business of both

entities was the growing of lettuce in the Inperial Valley, the
wage rates utilized were for the sane classifications for the sane
crop, the Sun Harvest contract was signed one nmonth after the
Holtville Farns makewhol e period conmenced to run, and Holtville
Farns twice unilaterally raised the wages of its enployees to match
those of the Sun Harvest contract. (Enphasis added.) (lbid, at
393.)

In an unpublished decision, the Court of Appeal, Fourth
District, Second Division, partially annulled the Board's order in
J.R. Norton (1984) 10 ALRB No. 42. (eneral Counsel was directed to

submt revised calculations to the other parties, and, at the

request of the parties, to reopen the record (for an ALJ) to take
evi dence de novo on any and all issues relevant to determning the
makewhol e fornula. The Court therein specified that "all parties
woul d have the right to question both the theory utilized by the
Board as well as the right to introduce any and all relevant,

adm ssi bl e evidence to support such challenge.” (J. R. Norton
Conpany, Inc. v. Agricultural Labor Relations Board (MNov. 26, 1985)
#E001505, p. 11.)

At first blush, there is significant record evidence

suggesting the conparability of General Counsel's (initially)
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sel ected contracts: Al unifornmy reflected the wages of the Sun
Harvest "nodel", all included vegetable growers and/or harvesters
with operations in the Inperial Valley; all conpanies were involved
in one way or another with the lettuce production in the Inperial
Valley. Additionally, Respondent was part of a group of I|nperial
Val | ey conpanies (along with other vegetabl e growers/harvesters)

t hroughout the state that agreed to the Interharvest economc
package in 1978. Conparabl e conpanies —Adm ral Packing and

G owers Exchange were al so anong the group of Inperial Valley
conpani es which had agreed to the Interharvest (Sun Harvest) rates

as found by the Board in the Norton deci sion.

I ndeed, there is little real dispute regarding the
conparability of the Sun Harvest "nodel" with respect to |ettuce
harvest wages during the makewhol e period. Respondent president
Ben Abatti conceded that the |ettuce harvest wages that he paid
were conpetitive with the wage rates which were normally set in
Salinas by the union contract conpanies. (R. T. In Canera hearing,
January 30, 1984, pp. 11-12.) Respondent w tness Andrew Church
suggested that the lettuce piece rate varied little by conpany and
was fairly uniformfromarea to area (generally set in Salinas --
the lettuce capital of the state which enticed the prem umlettuce

122 ot her decisions of the Board have indicated that the

harvesters).
Sun Harvest contracts set a standard for (harvest) wages in the
lettuce industry in 1979; when the lettuce harvest nmoved from

Salinas Valley to the Inperial Valley in

1220 T. Vol. X0MI1, pp. 36-41, 113-114.
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Decenber 1979, many Inperial Valley growers paid their enployees
the Sun Harvest rates, since those were considered the prevailing
wage rates in the industry. (See Joe Maggio, I nc., et al. (1982) 8
ALRB No. 72, remanded by . App., 4th Dist., Dv. 1, July 17,
1984; Martori Brothers (1982) 8 ALRB No. 23.

Respondent expert Philip Martin suggested the

theoretical bases for this phenomenon: Unionization has had a

prof ound —al beit focused inpact —upon wage rates in particular
coommodities, e. g., lettuce and nushroons where the | abor force was
more highly specialized, and/or denonstrated great mobility around
the state. See R. T. Vol. LI, pp. 108-111, RX 198, CPX 3. Thus,

| ettuce harvest wages in the Inperial Valley have tended to track
those rates set in Salinas. M ninmum guarantees negotiated in
Monterey County serve as indicators of Inperial Valley wages, and

t hus suggest what rate Respondent woul d have paid had there been a
contract during the makewhole period. | find the Sun Harvest

| ettuce contract wages to be the predicted rates for Abatti's

| ettuce harvesters in the instant case. Since the Board has held
that the (lettuce harvest) wage rates in the lettuce industry
contracts which expired in Decenber 1978 - January 1979 are

conpar abl e wages for the period between January and Septenber 1979
(21 Septenber 1979, the date of execution of the Sun Harvest/UFW
contract), makewhol e conputations for the 1978-79 harvest shoul d be

adj ust ed
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accordi ngly. 12 As Respondent has paid at or above the Sun Harvest
rate for the relevant period, | woul d anard no wage nakewhol e to
Respondent’ s | ettuce harvesting enpl oyees. (For cal cul ations of

fringe benefits owng this category of enpl oyees, see di scussion

infra)

The "conparabi lity" of the farmenpl oyee wage rates
initially sel ected by General unsel, and derivatively, the wage
rates for the onion harvesters, cantal oupe harvesters, waternel on
harvesters, asparagus harvesters, and rapi ni harvesters is much
nore probl ematical. n the one hand, Charging Party suggests t hat
the percentage differential reflected in the general |abor wage rate
I ncreases provided in the Sun Harvest contract shoul d be applicabl e
across the board to the other agricultural enpl oyee categories in
the Abatti work force. But the record is replete wth evidence
suggesting real differences in Inperia Valley and Salinas Vall ey
economcs. As suggested by Dr. Murtin, average Inperia ounty
wages are | ower than Monterey Gounty wages due to differences in
farmspecialization (I ower wage |ivestock and field/flat crops
versus hi gher wage vegetabl es); the timng of peak | abor needs

(January during the statewde lull versus June

123The Board has reasoned that the failure to nmake retroactive
the ternms of the new Sun Harvest contract was sufficient evidence
of the UFWs bargaining power during the hiatus in the lettuce
veget abl e i ndustry contractual relations, See J. R. Norton, supra,

. : . Only the John E more contract contained retroactivity
(to June 1979), but as the lettuce season did not commence in the
I nperial Valley until Decenber, there was no practical effect of
such provision. Dr, Mrtin has suggested the inelasticity of
demand for |ettuce as one possible explanation for the union's
rel §t9| ve): | ack of effectiveness during the 1979 strike. (See CPX 3,
p. :
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near the statew de peak for farml abor); and the existence of
fewer non-farm enpl oynent options offering higher wages in
Inperial County. (RX 198, p. 2. ) Such findings were anply
supported by the testimony of Messrs. Church, Hull, Kloth,
Finnel, et al ., and are not reasonably in dispute.

General Counsel has thus withdrawn its suggestion that
the Sun Harvest contract is conparable "across-the-board",
recommendi ng instead that non-lettuce harvest wage rates be
adj usted by a 10 percent/year figure to reflect predicted wages had
the Respondent bargained in good faith. (See General Counsel's
Post-Hearing Brief, pp. 23-26.)

| would agree with General Counsel's conclusion that no
one contract or group of contracts is "conparable" for purposes of
predicting wage rates for Abatti non-lettuce harvest personnel.
Each entity on record differs significantly from Respondent's
operations and/or cannot be considered conparable in the follow ng
respects:

Sun Harvest: Discrepancy in farmwage patterns (and
proportionatel y-cal cul ated harvesting wages not included in the
Abatti contract); cessation of operations due to |abor costs.

Al'l derivative Sun Harvest contracts with principle
Salinas Valley locations: California Coastal Farms, Inc. (Inperia
Val | ey operations discontinued); Gowers Exchange (operations ceased
1981); Admral Packing (harvesting only in the Inperial Valley);
Gshita (harvesting only in the Inmperial Valley); Geen Valley
(harvesting only in the Inperial Valley
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[1980]).

I nperial Valley conpani es: Hiubbard - harvesting only, no
farm enpl oyees, operation ceased 1983-84 in part due to | abor costs;
John Hnore - grower only, operation ceased 1980 in part due to
| abor costs; (ol ace Brothers - operation ceased June 1983, contract
resol ved out st andi ng nakewhol e case, signed outsi de
nakewhol e/ backpay period;, Cattle Valley Farns - dissimlar
operations during nakewhol e peri od.

San O ego Gounty operations: Vge rates | ower
t hr oughout nakewhol e period, crops dissimlar.

Maggi o, Sai khon, \Vessey: No contract.

Wiere | depart fromGeneral ounsel's approach, however,
Is the latter's reliance upon the conpany principal's opinion that
he woul d have incurred approxi natel y 10 percent additional wage
I ncreases upon signing a contract. (See R. T., In Ganera Heari ng,
Jan. 30, 1984, pp. 11-12.) This Board has already rejected such

sel f-serving testinony in Kvutoku Nursery (supra) . 2% I'n Adam

Dairy, supra, the Board defined its duty to fashion a nakewhol e

renedy "which is mninmally intrusive into the bargai ni ng process and
whi ch encourages the resunption of that process.” (AdamDairy,

supra, at p. 11.) The Board therei n was

1_24I nits Post-Hearing Brief Respondent suggests that the

10 percent figure was a total for the entire nakewhol e period. |
have reread the transcript and find no support for such position. It
seened apparent at the tine that M. Abatti was tal king about 10
percent per year, and the actual at-the-tabl e proposal s by the
conpany woul d reflect such interpretation of the testinony. (See

44, 4, RX106; R. T., In Gnera Proceedi ng, January 30, 1984,
pp. 11-12; R. T. Mol. XUIIl, pp. 63-64.)
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concerned that the "wealth of available data would give rise to
extensive and detailed offers and counter-offers of proof, and wll
result in protracted litigation at the conpliance stages." (lbid

at p. 12.) Thus, the Board has historically refused to becone a
part of the negotiations, and has rejected evidence as to why an
enpl oyer woul d or woul d not have agreed to this or that termas part
of a contract.!® See Kyutoku Nursery, I nc., supra; Robert H

H ckam supra.

As suggested by the Court of Appeals in Holtville Farns v.
ALRB (1985) 168 Cal . App. 3d 388, 397:

|f the ALRB was to attenpt to determne the anpunt needed
to conmpensate enpl oyees for a refusal to bargain by their
enpl oyer by looking to the conpany's profits and | 0sses,
Its costs and expenses and the necessity or desirability of
each, it would find itself in direct center stage of
negotiations. It is well settled that this is the job of
negotiators and an% resol ution of disputes or disagreenents
inthis area nust be resolved through economc forces and
the give and take of negotiations, unless it is determned
that 'the free enterprise systemenjoyed in the United
States nust be discarded in favor of specifics determ ned
appropriate by the governnent.

| have reviewed the various contracts submtted —both
in Mnterey County (which reflected conpanies with operations as
well in Inperial Valley), Inperial Valley, the Coachella Valley, and
San Diego County, all of which share at |east sone factors of
conparability set forth by the Board in J. R. Norton (4 ALRB No.
39, supra). Athough no one is precisely conparable, the changes

I n wages occasioned frombargaining (i .e., fromfirst to second

1270 rule otherwi se woul d defer to the wongdoer the decision
of the remedy to be inposed for its unlawful conduct. | do not
bel i eve the Act contenplates such a procedure.
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contract, or fromnon-contract to first contract) may shed sone

light on the best approximation of what wages Respondent woul d have

paid had it bargained in good faith during the backpay period.
Additionally, | give some weight to certain non-

contractual conpetitors of Respondent particulary, Saikhon, Vessey,

I nc., and Maggio, Inc. Athough | amaware of Board precedent

di scounting such evidence (see J. R. Norton, supra, 10 ALRB No.

42), this record reflects that there is sone basis for relying upon
exi sting wage | evels in a given geographical area for particul ar
crops (see testimony of Philip Martin, R. T. Vol. LI, pp. 114-
118.) The reversal' of the Board's decision in Admral Packing
(1981) 7 ALRB No. 43, | believe, pernits one to draw the

i nference that non-union wages in a particular commodity and

geographi cal area may accurately reflect what workers woul d have
received if Respondent had bargained in good faith (but reach bona
fide inpasse) with the certified bargaining representative as
suggested by the Board in cf. J. R. Norton, supra, 10 ALRB No. 42,
p. 18. | recognize, however, that the wage rates for non-contract

conpanies are of limted usefulness to the anal ysis because, as
conceded by Dr. Martin, they do not isolate the issue of the
union's inpact on economcs -- which is ultimately the neasure of
makewhol e relief. ¥ (R.T. Vol. LI, p.

126154 Cal . App. 3d 40 (1984) .

127Thus, the differential in wage structures between Monterey
and Inperial counties may be a result of the absence of union
contracts, as well as nerely reflective of
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146. )

In review ng Appendices G| through G4 and HI| through H-
4, | note the foIIovving:128 Average yearly increases for farm
enpl oyees (tractor drivers, irrigators, and general |aborers) were
generally in the 10-11%range or higher. These wage rate increases
varied by conpany grouping (Abatti plus the non-contract Inperia
Val | ey conpanies increased 4-6% per year; the Southern California
uni on contract conpanies increased sone 9-10% per year; Sun Harvest
and derivative conpanies increased some 10-16% per year. The Col ace
contract reflected no such increase during the makewhol e period, but
percentage increments of 32-33%in Novenber 1982 follow ng the UFW
contract.

These projections are simlar to the tabulations of Dr.
Martin (which reflected increases in the 12-13 percent per year
range) for farmenployees during the nakewhol e period (see CPX 3,

Appendi x K), 12°
The harvesting categories were even nore problematical,

geogr aphi cal /| abor force factors.

28| have relied upon this data with a viewto nost nearly
approxi mate Abatti wage rates during the nmakewhol e period had the
conpany not unlawfully refused to bargain. As | have found no one
entity or group of entities to be conparable, | have reviewed the
information not merely to "average" wages ( or wage increases), but
to consider whether or not certain wage patterns may be reasonably
predicted as a result of collective bargaining.

- 1291 reach ny conclusions in this case i ndependent of the
findings in CPX 3 because of the latter's status as an unfinished
product, and because it is not clear for what purpose the parties
I ntroduced the docunent. See R. T. Vol. LI, pp. 147-164. Thus, Dr.
Martin was not exanined regarding his nethodol ogy, and/or accuracy
of the findings of the wage increases. | have included the
information for illustration purposes only.
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varying from 14% per year increases® (Sun Harvest and derivative
company |ettuce harvest piece rates, Abatti lettuce harvest piece
rate) to 4% per year (Abatti non-lettuce harvest increases) and 32%
(hourly) with 10%increases in 1982 for Col ace piece rates
(cant al oupe harvest wages).

Keeping in mnd the wage trends reflected on this record,
the various contracts negotiated by the UFWduring this period, the
econom ¢ differences between the Inperial Valley and Salinas Valley,
as wel| as the wage increases actually paid by Respondent (without
bargaining), | recommend that the makewhol e wage rates be set at 10%
over and above the actual Abatti rate per year for each of the non-
| ettuce harvest job categories. | find that said figure represents
the best approximation of what Abatti would have paid its enpl oyees
absent its refusal to bargain for the follow ng reasons:

Sai d increase, although considerably bel ow the projected
Sun Harvest wages (as applied to the derivative non-|lettuce
harvesting categories) is also considerably higher that the wages
pai d by non-contract conpanies in the Inperial Valley during the
makewhol e period. Mreover, these wage increases woul d represent
significantly nore (approximately 10 percent) than the Col ace "wage
package" were the latter to be applied "retroactively" to the
makewhol e period. ¥ (See Appendices I,

1N net een percent per year, including GLA

~ BThe Sun Harvest increases totaled 56.8% for the 3-year
period; Col ace 32-42% dependi ng upon job category; ny
recomendation woul d provi de increases of 42-48% (which includes
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J. ) Wile this nakewhol e wage woul d thus exceed the 10% per year

total increase (as suggested by General Counsel), | note that the

amount owed woul d be a I esser (8%) percentage of Respondent's
payrol | for each year of the nmakewhol e period.*? (see Appendices D
E-1 through E-13.) Nor do | see any reason to diverge fromthis
formula with respect to the non-lettuce harvesting categories --
e.g., by application of the Sun Harvest |ettuce harvest piece rate
increases to these job descriptions. There is no evidence on this
record which woul d suggest that non-lettuce harvest piece rate
wages in the Inperial Valley were related in any manner to the

| ettuce harvest rates set in Salinas. '

Because of the difficulty
In equating Abatti job classifications with those in other
contracts, the 10%figure would seemto represent the same type of
approach envisioned by the proportional/increase cal cul ations

suggested in Adam Dairy, supra, and Robert H H ckam supra.

Concededly, the formula | have suggested is an
approximation. | find that it nost aptly reflects the record

evidence in the case, and has the virtue of relatively unconpl ex

the raises provided by Abatti) .

¥Tis result occurs because of the findi ng that
Respondent was al ready payi ng conparabl e | ettuce harvest (piece
rate) wages.

13850 d i ncr eases (approxi nately 42%pl us Q1A over 3

years) would in any event be wthin the range of increases
suggested by ny recommendat i on.
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application.134

Mat hemat i cal precision historically has never been
required in determ ning backpay and/or makewhol e awards. ( Cf.
Maggi o- Tostado, Inc. (1978) 4 ARBNo. 36. ) The net anount ow ng

s always a nere approximation of the actual |oss because there has

been no bargaining in fact (or no enployment relationship by virtue
of discharge/layoff, etc.). Sincethereis no certain way of
assessi ng what woul d have happened had the parties met in good
faith, | conclude that this formula would nmost accurately reflect
the wage | osses suffered by Abatti's agricultural enployees as a

result of the conpany's refusal to bargain.

D. Fringe Benefits
InJ.R. Norton Qo., Inc. (1984) 10 ALRB No. 42, 1
the Board nodified the Adan1Dairyi36 (standard wage -- fringe

¥4 n a sense, the Sun Harvest rates represent the optimm

wages the union could have hoped to negotiate. The actual Abatti
rates reflect wages in the absence of all bargaining.

recommended fornula attenpts to predict what the wages woul d have
been had the conpany negotiated during the nmakewhol e period given
the econom ¢ consi derations heretofore referred.

¥5s discussed, the Court of Appeal has remanded this decision
to the Board in J. R. Norton Co. v. Agricultural Labor Relations
Board, unpublished decision #£001505, Court of Appeal, Fourth
District, Division One, dated 26 Novenber 1985.

138Adam Dai ry dba Rancho Dos Ros (1978) 4 ALRB No. 24, supra.
In that case, the Board adopted a fornula for calculating fringe
benefits based on a Bureau of Labor Statistics report for non-
manufacturing industries which in 1974 found that fringe benefits
represented 22 percent of an enployee's total wage. Therefore, the
makewhol e wage was assigned a value of 78 percent (. 78) . That
formul a was approved, and an individual quantification approach
rejected "in order to avoid | engthy post-decisional proceedings to
provide an effective redress for
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benefit ratio) makewhole formula by adding to the makewhol e wage
award the dollar value of fringe benefits which woul d have been
avai | abl e under conparabl e contracts. The Board decided to exclude
mandatory fringe benefits and cal cul ated voluntary fringes on a
case by case basis, just as the makewhol e wage was cal cul ated --
that i s, based on conparable contracts. Those contracts that were
utilized to establish the prevailing wage rates were also to be
utilized in calculating the fringe benefit factor. The new formla
was specifically made applicable to all cases which had not yet
gone to hearing before an ALJ as of the date of issuance (5 Cctober
1984). In those cases in which an admnistrative hearing had been
hel d, but in which the ALJ's decision had not yet been transferred
to the Board, it was left to the ALJ's discretion to reopen the
record and/or reorder calculation in accordance with the Norton

deci si on.

In Holtville Farns v. A. L. R. B., supra, the Court of
Appeal (4th Dist., Dv. 2) affirmed the Board (and ALJ' s) decision
not to recal culate the recommended Adam Dairy fornula follow ng

I ssuance of the Board's later Norton edict as one which rested

within the "sound discretion of the ALJ". In the underlying
Holtville Farnms decision (10 ALRB No. 13), the Board

enpl oyee | osses, and to pronote the course of good faith
ne%ftlatlons between the parties in the future.” (Robert H H ckam
(1983) 9 ALRB No. 6, gp. 10-11.) In Hckam the Board assumed
that mandatory fringe benefits (VWrkers' Conpensation, Uhenglg%ﬁent,
and Federal Insurance Contribution Act [Social Security or FICA]),
conprised 6. 3 percent of the total nakewhole rate and thus reduced
t he makewhol e due the enpl oyees by that anount where there was
proof that the enpl oyer paid such benefits.
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approved utilization of the Adam Dairy calculations and declined to
remand for recal culation pursuant to EQLLQEJB? because of the amount
of time and expense that woul d be involved w th new proceedings.
Where the hearing had al ready been closed, but the ALJ' s decision
had not yet issued (as in this conpliance proceeding), the ALJ was
afforded discretion to reopen the record, upon a party's request,
and order recalculations in accordance with the Norton decision

(Holtville Farms, supra, p. 5 fn 4.)

In the instant case, | note that significant tine (over 2
years) has el apsed fromthe conmencenent of the conpliance hearing
to the witing of this decision. The Norton decision issued

following the close of the hearing. Since that tine all parties
have had anmple opportunity to recal cul ate the makewhol e owi ng based
on the new Board formula. General Counsel has done so in post-
hearing briefs, and Charging Party has had an opportunity to verify
for mathematical accuracy.®® Since that tine also, the Court of
Appeal , Fourth District, Second Division, annulled the Board's order
in 10 ALRB No. 42, effectively reopening that conpliance proceeding
to permt revised calculations and de novo litigation of all issues
relevant to determning nakewhole (p. 19). J.R. Norton Conpany v.
A.L.R.B. (#E001505). And the Board has subsequently hel d that
there woul d

B he original J. R. Norton Co., Inc. decision (10 ALRB No.
12) was vacated on 24 July 1984.

138Noparty has chal | enged the accuracy of General Counsel's
revised cal cul ations by way of reply brief.
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be no retroactive application of Norton where the enployer had not

shown that the Regional Director's application of Adam Dairy/H ckam

to be arbitrary or unreasonable, and it would be inpracticable to
remand a nine-year-old case to permt recalculation. (See MFarland
Rose Production (1985) 11 ALRB No. 34.)

In the instant case, | recomrend utilization of the

Board's Adam Dairy/H ckamfornula for calculating fringe benefits

for the follow ng reasons:

1. | disagree with General Counsel's reliance upon the
Col ace fringe package as an accurate predictor of what benefits
Respondent' s enpl oyees woul d have enjoyed had the conpany not
refused to bargain, for the very reasons that | found the Col ace
contract not to be an appropriate neasure of conparable wages —
e.g., the peculiar circunstances of its signing, the time franme,
and settlenment of outstanding litigation. Indeed, the Board has
consistently declined to use a contract negotiated after years of
bad faith bargaining to limt a Respondent's bargaining nmakewhol e
liability. (See MFarland Rose Production, supra, citing J. R.
Norton (1984) 10 ALRB No. 42.

2. The record evidence reflects that no contract or

group of contracts is "conparable" under the Adam Dairy/ Norton

standard. As such, there is no one contract or group of contracts
to look at in calculating (itemby-item) predicted fringe benefits
as envisioned by Norton.

3. The task of averaging the various fringe packages
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provided by the entities for which such information is avail abl e on
thisrecord (e. g., Sun Harvest and the eight derivative contracts,
the six San D ego Gounty contracts, and Cattle Valley. is Hercul ean

139

at best, and an admnistrative nightnare at worst. Qearly, item

by-itemreview of the fringe benefits

jégThe conplexity of these potential calculations is
perhaps best illustrated by reference to the Norton formula:

(T)he fringe benefit portion of a makewhol e award shall be
calculated as follows: The conparable contracts used to
cal cul ate the basic nakewhol e wage shal| be surveyed to
determ ne which benefits they provide which should be included
in the makewhol e award. The value of contract fringe benefits
which are paid on an hourly basis, e. g., nedical benefit

| ans, pension plans,, and the Martin Luther King Fund, shal

e conputed fromthe hours the enplo%ee wor ked by nult|ply|n%
t he anount contributed per hour in the conparable contracts by
t he nunber of hours worked. The val ue of vacation benefits
shal | be calcul ated by nultiplying the nunber of weeks of
vacation provided for under the conparable contracts by the
enmpl oyees basic weekly nakewhol e wage. Each holiday in the
conparabl e contracts shall represent . 32 percent of an
enpl oyee' s annual earnings so that the 5 holidays in the

i nstant conparable contracts add 1. 6 percent to each
enpl oyee' s gross makewhol e wage. Rest periods shall be
cal culated as a percentage of the gross makewhol e wage by
determning the amount by which the rest periods provided for
by conparabl e contracts exceed the rest periods actually
ErOVIded for by the respondent during the nakewhol e period.

or exanple, if the resPondent's ractice was to provide rest
periods of ten mnutes for every four hours worked and the
conparabl e contracts provide for fifteen mnutes for every
four hours, the five mnutes in excess of the respondent's
ﬁractlce IS equal to approxinmately 2 percent of an enpl oyee's

ourly wage (5 mnutes divided by 60 mnutes =8. 3% and 8. 3%
divided by 4 hours = 2.07% per hour). The nmakewhol e renedy
for overtime shall be calculated in the follow ng manner

First, we determne the nunber of hours worked attributable to
overtime. |If a respondent's records do not |end thenmselves to
a nore precise calculation, we shall first calculate the
average nunber of hours worked per day by an enpl oyee by
dividing the nunber of hours worked per day by the nunber of
days worked in that week. |If this average exceeds the nunber
of “hours per dar consi dered straight time, under the
contract(s ), the difference shall be multiplied by
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provi ded by sonme 16 entities and revised cal cul ations would only
serve to prolong this proceeding. 1*°

4. In reviewing the record evidence, | note that
Respondent (w thout contract) paid fringe benefits which anounted
to 179%* percent of the total yearly payroll for the makewhol e
period (18%in 1979, 16%in 1980, 18%in 1981).**% Corresponding
percentages under the Colace contract (General Counsel's
reconmendation) reflect fringes of 15. 9% 15.8% 15.3%
respectively for each of the years in the makewhole period. |f Sun
Harvest rates were to be utilized, the figures would be increased
somewhat (7-8% differential with respect to medical, pension,
Martin Luther King benefits). As the actual fringe

the overtime prem un?] whet her expressed as a fixed dollar add-
on or as time and a half, to determne that amount of overtine
oW _ntg for each day worked in that week. Additional
entiflement to overtime or premumpay for Saturday, Sunday
and night shift work shoul d al so be proven if feasible,
especially if Respondent seeks credit for such voluntary
benefits.” O course any overtine actually paid ba(oa_ _
respondent under order of the Industrial Wlfare Comm ssion,
or pursuant to a respondent's own policy, will be credited
agai nst the gross makewhol e anount. J. R Norton Co., Inc.,
supra, 10 ALRB No. 42, pp. 20-22.)

~ "For the reasons discussed, | amof the opinion that such
a reviewwoul d not lead to a nore precise approxi mati on of the
fringe benefits lost by virtue of the company's refusal to bargain.

Ylsee Appendices L, M N 0.

Y2These benefits include overtine pay (see Holtville Farns,
supra, 10 AARB No. 13; AdamDairy Farns, , 4 ARBNo. 24), as well
as bonuses paid to Abatti |ettuce /cantal oupe harvesters. The latter
paynents were nade in lieu of fringe benefits (vacation, pension,
hol i days, sick leave, etc.). See R.T. Vol. XLI, pp. 48-54;
General Counsel Post-Hearing Brief, Appendices C D E P, RX70-A
B C RX71.
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benefits paid by Abatti as well as those negotiated by the Col ace
and Sun Harvest nodels are well within the range predicted in Adam
Dairy, | recomrend the utilization of the latter formula to conpute
fringe benefits, crediting all such benefits paid by Abatti

5. Respondent's contentions that any or all benefit
awards are preenpted by ERISAis without nerit. In Martori Brothers
Distributors v. Agricultural Labor Relations Board (9th Cir.
1986) _ F.2d _ , '3 the Wnited States Court of Appeals affirned
the District Court's granting of the Board' s notion for sumary

judgnent, hol ding that ER SA™ does not prevent the Board from

i ncluding in "nakewhol e" awards an anount designed to reflect the
fringe benefit conponent of enployees' lost pay. The court therein
rejected the enployer's arguments that (1) portions of the ALRB's
"makewhol e" awards cal cul ated by examning fringe benefits in
conparabl e contracts altered the terns of the enployer's already
existing ERRSA plans; (2) created a new ERSA plan; ( 3) related to
any enpl oyee plan, or (4) purported to regulate an ER SA plan. The
Court found that there was no inpairment of the enployer's ER SA

plans and no violation of the contract clause®

or taking of assets
inviolation of the just conpensation clause of the Fifth Arendnent

by virtue of the

13D C. No. O-83-1933-EBG dated 30 January 1986.

14 Federal Enpl oyee Retirenent Income and Security Act of 1974,
145U.s. Constitution Article 1, Section 10, dause 1
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Board' s makewhol e award which included a "fringe benefit"

146 nust therefore be

conponent. Respondent's preenption argunent
rejected in the instant case.

6. Nor am| persuaded by Respondent's suggestion that
medi cal benefits be limted to out-of-pocket |osses. Unlike the

two situations®®’

referred to in Respondent's Post-Hearing Brief
(p. 106), no order of double paynent is contenplated, since the
contribution levels are to be paid directly to the agricultura
enpl oyees. There is no windfall to the enpl oyees as Respondent
w il be given full credit for any and all out-of-pocket expenses
rei mbursed during the nmakewhol e period.

7. Finally, Respondent's contentions that the benefit
paynents sought by General Counsel are unreasonable, and excessive,
are not supportable by this record. Indeed, the Abatti "voluntary"

benefit [evel was very nearly that of the Adam Dairy/H ckam fornul a

which | 'have suggested in the instant case. The total amunt ow ng
by utilization of this fornula (see Appendices C, D), wll
represent roughly 13 percent of Respondent's payroll during the
makewhol e period, reflecting increases in the area of 12-14 percent
per year. As such, this approach renders the best approxinmation of
the |l osses suffered by Respondent's agricultural enployees. The
remedy sought and recommended relates only to API's refusal to

recogni ze and

146Respondent Post-Hearing Brief, pp. 90-103.

Whassett Mai nt enance Corporation (1982) 260 NLRB 1211 [ 109
LRRM 1273]; Turnbull Enterprises, Inc. (1982) 259 NLRB 934 [ 109
LRV 106] .
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bargain wth the Lhion; Abatti enpl oyees have | ost far nore than
out - of - pocket expenses as a result of this unlaw ul conduct,

I ncl udi ng, 1oss of wage increases and | oss of benefit coverage, as
well as other benefits (e. g., grievance/seniority) wich are

difficult to evaluate in nonetary terns. See Robert H H ckam (9

ARBNd. 6.) | therefore conclude on this record, that reliance
upon the AdamDairy fornula is the nost appropriate neasure of
fringe benefits, wth the caveat that Respondent be gi ven full

credit for all voluntarily benefits provided.

[11.  COWUTATI ONS

Appendi ces E| through E13 reflect total payroll data
for Avbatti's agricultural enpl oyees by category for the nakewhol e
period in question. | have conputed the percentage -- wage
I ncreases, and applied the AddamDairy benefit formul a, 8 of fsett] ng
said suns by the anount of voluntary fringe benefits paid by
Respondent during the tine period. (See Appendices G 0. ) The
total anount owng (for Adatti's bargai ning nakewhole liability) is
thus $1, 229, 027, plus interest.

I'V. | NTEREST RATE

A though the underlying decision orders Respondent to

18] have further facilitated the conput ati ons by

mul tiplying the makewhol e gross wage (actual earnings nultiplied by
the differential factor) by 1.20 (1.201282051), which nunber
represents the ratio derived by the Adam Dairy factor and the

H ckam credit for mandatory contributions. See Kawano, Inc.
(1984) 10 ALRB No. 17, ALJD, p. 23, fn. 35; Mrtori Brothers
1985) 11 ALRB No. 26, Attachment 1, Bart 1.
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pay interest on the amounts due at the rate of seven percent (7 %)
per annum 199 the Board has subsequent |y decided to follow NLRB
precedent and adopt the adjustable interest rate charged by the

I nternal Revenue Service on overpaid and delinquent taxes. Lu-Ette
Farnms, Inc. (1982) 8 ALRB No. 55, citing Florida Steel Corporation
(1972) 231 NNRB 66 [ 96 LRRM1070]. The Board has thus nodified

interest rates on pre-Lu-Ette decisions ( 1) where a court remand

has reinvested jurisdiction with the Board (MAnally Enterprises,
Inc. (1985) 11 ALRB No. 2, Vessey & Co. (1985) 11 ALRB No. 3, and
(2) where the Court of Appeal has summarily denied review of the
Board's original decision and order. Verde Produce (1984) 10 ALRB
No. 35. Recent Board precedent has suggested that the Lu-Ette

interest rate be applied prospectively fromthe date of the Board
suppl ement al deci sion, where the Board's original order specified
seven percent per annum Martori Brothers (1985) 11 ALRB No. 26;
Bruce Church, Inc. (1983) 9 ALRB No. 19, rev. den. by . App.,
5th Dist., Septenber 21, 1984. Here, review was denied sunmarily by
the Court of Appeal, Fourth District, Division One, and by the

California Suprene Court. | therefore recommend prospective

application of the Lu-Ette interest rate fornula fromthe date of

the Board's supplemental decision in this matter. |In all other
respects, the interest rate ordered originally by the Board shoul d
remai n unchanged.

Pursuant to Labor Code section 1160. 3, | hereby issue

7 ALRB No. 36, supra, p. 16.
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the fol | owi ng recomended:

CRDER

Respondent, Abatti Produce, I nc., its officers, agents,
successors and assigns, shall pay:

A, To the follow ng enpl oyees the anmounts set forth
therein beside their respective nanes, plus interest thereon
conpounded at the rate of seven percent (7% per annumto the date
of the Board's supplenental decision and thereafter in accordance
with the formula set forth in Lu-Ette Farns, Inc. (1982) 8 ALRB No.
55.

Rosa Briseno $ '53.65
Maria Val dez $ 51.093
Maria de la Luz Torres $1,348.27
Franci sco Sal as $28,424. 46

B. The issue of whether Francisco Salas is entitled to
any additional backpay post-Decenber 15, 1983, is remanded for
I nvestigation by the Regional Director. Specifically to be
determned are: (1) whether or not a bona fide offer of
reinstatenent was ever made to Francisco Salas; (2) whether or
not Francisco Salas tinely responded to any such offer (post-
January 1984); and ( 3) the anount of any gross and net backpay
ow ng M. Salas post-Decenber 15, 1983.

C. The Respondent, Abatti Produce, I nc., its officers,

S0as | amnot in cust ody of original exhibits RX 201-204 at
the tine of this witing, | hereby transmt to the Board copi es of
t hose docunents. Any objection to such procedure nay be rai sed by
way of exception.
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agents, successors, and assigns, shall further pay the sum of
$1,229,027 as reflected in Appendix C as and for (bargaining)
makewhol e for Respondent's agricultural enployees, plus interest

t hereon conpounded at the rate of seven percent ( 7%) per annumto
the date of the Board's supplemental decision and thereafter in
accordance with the fornula set forth in Lu-Ette Farns, Inc. (1982)
8 ALRB No. 55.

D. The determnation of the identity of the individua

enpl oyees entitled to the distribution of the suns referred to in
Paragraph C shall be made by the Regional Director, subject to
verification of all parties pursuant to the ternms of this decision.
Dated: March 18, 1986

'ri "
Lnd N e
START AV
Adm ni strative Law Judge
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Appendi x A

FRANC SCO SALAS

Total On ng

Cal cul ations Recapitul at ed)

Net Ow ng
$ 224.50

$1, 392. 57

$1, 087. 13
$ 963.26
$2, 544. 89

$1,953.02

$2, 040. 32

$1, 581. 02
$1, 648. 52

$1, 318. 88

$ 898.64
$1, 238. 82
$2,517. 55

$1, 573. 64

$ 850. 82
$1,014.75
$1, 714. 46

$ 743.35

$ 694.66

$1, 015. 35
$1, 408. 31

TOTAL ON NG

Yearly Total
$ 224.50

$5,6987.85

$7,222. 88

$5,973. 89

$5,153.67

$3,861.67

$28, 424. 46



Cal cul ations by Quarterly (Wolworth) Formul a

FRANC SCO SALAS

Quarter Q oss O edited Hol i day/ Expenses Net Owi ng
Year Backpay Interim Vacat i on
Ear ni ng Pay

4" Qr.
1978
Decenber $ 200.17 - 0- $ 24.33 - 0- $ 224.50
1% Q.
1979
January $ 508.14 -0- $ 25.01 - 0-
February $ 426.45 -0- - 0- -0-
Mar ch $ 432.97 -0- -0- -0-

$1, 367. 56 - 0- $ 25.01 - 0- $1, 392. 57
2" Q.
1979
Apri $ 471.85 - 0- - 0- - 0-
May $ 517.41 $ 62.40 - 0- -0-
June $ 382.87 $ 222.60 -0- -0-

$1, 372. 13 $ 285.00 - 0- - 0- $1, 087.13
39 Qr.
1979
July - 0- - 0- $ 107.63 -0-
August $ 540.71 -0- - 0- -0-
Sept enber $ 287.22 -0- $ 27.70 -0-

$ 827.93 - 0- $ 135. 33 - 0- $ 963. 26
4" Qr.
1979
Cct ober $ 892.48 - 0- - 0- - 0-
Novenber $ 784.61 -0- $ 34.52 -0-
Decenber $ 799.84 -0- $ 33.44 -0-

$2, 476. 93 -0- $ 67.96 -0- $2, 544. 89
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FRANG SCO SALAS

Cal cul ations by Quarterly (Wolworth) Formul a

Quarter Q oss Qedited Hol i day/ Expenses Net Ow ng
Year Backpay Interim Vacat i on
Ear ni ng Pay

1% Qr.
1980
January $ 743.53 -0- $ 33.20 - 0-
February $ 623.74 -0- - 0- - 0-
Mar ch $ 502.55 -0- -0- -0-

$1, 919. 82 - 0- $ 33.20 - 0- $1, 953. 02
2" Q.
1980
Apri | $ 645.87 - 0- - 0- - 0-
May $ 748.44 - 0- - 0- - 0-
June $ 646.01 -0- -0- -0-

$2, 040. 32 $ 285.00 - 0- - 0- $2, 040. 32
3 Qr.
1980
July $ 391.18 - 0- $ 145. 30 - 0-
August $ 672.95 - 0- - 0- - 0-
Sept enber $ 339.12 -0- $ 32.46 -0-

$1, 403. 26 - 0- $ 176.76 - 0- $1, 581. 02
4" Qr.
1980
Cct ober $ 939.25 $ 176. 80 - 0- - 0-
Novenber $ 822.17 $ 295.21 $ 33.87 $ 30.00
Decenber $ 847.29 $ 603. 85 $ 31.79 $ 20.00

$2,608. 71 $1,075.85 $ 65.66 $ 50.00 $1, 648. 52
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FRANG SCO SALAS

Cal cul ations by Quarterly (Wolworth) Formul a

Quarter Q oss Qedited Hol i day/ Expenses Net Owi ng
Year Backpay Interim Vacat i on
Ear ni ng Pay

1% Qr.
1981
January $ 619.08 $ 547.85 $ 29.85 $ 40.00
February $ 479.73 -0- - 0- $ 20.00
Mar ch $ 711.12 $ 43.05 -0- $ 10.00

$1, 809. 93 $ 590. 90 $ 29.85 $ 70.00 $1, 318. 88
2" Q.
1981
Apri | $ 788.70 $ 563. 63 - 0- $ 40.00
May $ 790.37 $ 296.59 - 0- $ 20.00
June $ 270.63 $ 179. 34 -0- $ 30.00

$1, 849. 70 $1, 041. 06 - 0- $ 90.00 $ 890. 64
39 Qr.
1981
July $ -0- $ 288. 37 $ 306. 44 $ 10.00
August $ 584.34 -0- - 0- - 0-
Sept enber $ 593.62 -0- $ 32.79 -0-

$1, 077. 96 $ 288. 37 $ 339.23 $ 10.00 $1, 238. 82
4" Qr.,
1981
Cct ober $ 773.88 -0- -0- -0-
Novenber $ 778.78 - 0- $ 36.88 - 0-
Decenber $ 891.12 -0- $ 36.89 -0-

$2, 443. 78 - 0- $ 73.77 - 0- $2,517.55
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FRANG SCO SALAS

Cal cul ations by Quarterly (Wolworth) Formul a

Quarter Q oss Qedited Hol i day/ Expenses Net Owi ng
Year Backpay Interim Vacat i on
Ear ni ng Pay

1% Qr.
1982
January $ 846.93 $ 84.60 $ 31.55 $ 30. 00
Febr uary $ 597.83 $ 339. 37 - 0- $ 30.00
Mar ch $ 636.15 $ 204. 85 -0- $ 30.00

$2, 080. 91 $ 628. 82 $ 31.55 $ 90.00 $1, 573. 64
2" Q.
1982
Apri | $ 678.62 $ 272.58 - 0- $ 30.00
May $ 952.90 $ 629. 82 - 0- $ 40.00
June $ 387.13 $ 365. 43 -0- $ 30.00

$2, 018. 65 $1, 267. 83 - 0- $ 100. 00 $ 850. 82
39 Qr.
1982
July $ -0- $ 646.28 $ 313.26 $ 30.00
August $ 826.27 -0- - 0- - 0-
Sept enber $ 466. 43 -0- $ 25.07 -0-

$1, 292. 70 $ 646.28 $ 338.33 $ 30.00 $1,014. 75
4" Qr.,
1982
Cct ober $ 983.96 - 0- - 0- - 0-
Novenber $ 868.19 $ 200.49 $ 34.48 $ 10.00
Decenber $ 783.27 $839.40 $ 34.45 $ 40.00

$2, 635. 42 $1,039.89 $ 68.93 $ 50.00 $1, 714. 46
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FRANG SCO SALAS

Cal cul ations by Quarterly (Wolworth) Formul a

Quarter Q oss Qedited Hol i day/ Expenses Net Ow ng
Year Backpay Interim Vacat i on
Ear ni ng Pay

1% Qr.
1983
January $ 771.94 $ 887.83 $ 30. 89 $ 30.00
February $ 508.11 - 0- -0- - 0-
Mar ch $ 694.64 $ 434. 40 - 0- $ 30.00

$1, 974. 69 $1, 322. 23 $ 30.89 $ 60. 00 $ 743.35
2" Q.
1983
Apri | $ 556.42 $ 180. 24 - 0- $ 20.00
May $ 561.03 $ 603. 60 - 0- $ 30.00
June $ 940.90 $ 659. 85 -0- $ 30.00

$2, 058. 35 $1, 443. 69 - 0- $ 80.00 $ 694. 66
39 Qr.
1983
July $ -0- $ 475. 38 $ 321.06 $ 20.00
August $ 637.54 -0- - 0- - 0-
Sept enber $ 477.75 -0- $ 34.38 -0-

$1, 115. 29 $ 447.38 $ 355.44 $ 20.00 $1, 015. 35
4" Qr.,
1983
Cct ober $ 909. 88 $ -0- - 0- - 0-
Novenber $ 908. 82 $ 157.14 $ 33.15 $ 10.00
Decenber $ 429.93 $ 788.67 $ 32.34 $ 30.00

$2, 248. 63 $945.81 $ 65.49 $ 40.00 $1, 408. 31
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